Federal Labor Standards Provisions

U.S. Department of Housing
and Urban Development
Office of Labor Relations

Applicability

The Project or Program to which the construction work
covered by this contract pertains is being assisted by the
United States of America and the following Federal Labor
Standards Provisions are included in this Contract
pursuant to the provisions applicable to such Federal
assistance.

A. 1. (i) Minimum Wages. All laborers and mechanics
employed or working upon the site of the work, will be paid
unconditionally and not less often than once a week, and
without subsequent deduction or rebate on any account
(except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the
Copeland Act (29 CFR Part 3), the full amount of wages
and bona fide fringe benefits (or cash equivalents thereof)
due at time of payment computed at rates not less than
those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a
part hereof, regardless of any contractual relationship
which may be alleged to exist between the contractor and
such laborers and mechanics. Contributions made or
costs reasonably anticipated for bona fide fringe benefits
under Section I(b)(2) of the Davis-Bacon Act on behalf of
laborers or mechanics are considered wages paid to such
laborers or mechanics, subject to the provisions of 29 CFR
5.5(a)(1)(iv); also, regular contributions made or costs
incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs, which
cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly period.

Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination
for the classification of work actually performed, without
regard to skill, except as provided in 29 CFR 5.5(a)(4).
Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for
each classification for the time actually worked therein:
Provided, That the employer’'s payroll records accurately
set forth the time spent in each classification in which
work is performed. The wage determination (including any
additional classification and wage rates conformed under
29 CFR 5.5(a)(1)(ii) and the Davis-Bacon poster (WH-
1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and
accessible, place where it can be easily seen by the
workers.

(ii) (a) Any class of laborers or mechanics which is not
listed in the wage determination and which is to be
employed under the contract shall be classified in
conformance with the wage determination. HUD shall
approve an additional classification and wage rate and
fringe benefits therefor only when the following criteria
have been met:

(1) The work to be performed by the classification
requested is not performed by a classification in the wage
determination; and

(2) The classification is utilized in the area by the
construction industry; and

(3) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(b) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatives, and HUD or its designee agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report
of the action taken shall be sent by HUD or its designee to
the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of
Labor, Washington, D.C. 20210. The Administrator, or an
authorized representative, will approve, modify, or
disapprove every additional classification action within 30
days of receipt and so advise HUD or its designee or will
notify HUD or its designee within the 30-day period that
additional time is necessary. (Approved by the Office of
Management and Budget under OMB control number 1215-
0140.)

(c) In the event the contractor, the laborers or mechanics
to be employed in the classification or their
representatives, and HUD or its designee do not agree on
the proposed classification and wage rate (including the
amount designated for fringe benefits, where appropriate),
HUD or its designee shall refer the questions, including
the views of all interested parties and the recommendation
of HUD or its designee, to the Administrator for
determination. The Administrator, or an authorized
representative, will issue a determination within 30 days of
receipt and so advise HUD or its designee or will notify
HUD or its designee within the 30-day period that
additional time is necessary. (Approved by the Office of
Management and Budget under OMB Control Number
1215-0140.)

(d) The wage rate (including fringe benefits where
appropriate) determined pursuant to subparagraphs
(2)(ii)(b) or (c) of this paragraph, shall be paid to all
workers performing work in the classification under this
contract from the first day on which work is performed in
the classification.

(iifi) Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a
fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the
wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee
or other third person, the contractor may consider as part
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of the wages of any laborer or mechanic the amount of any
costs reasonably anticipated in providing bona fide fringe
benefits under a plan or program, Provided, That the
Secretary of Labor has found, upon the written request of
the contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account
assets for the meeting of obligations under the plan or
program. (Approved by the Office of Management and
Budget under OMB Control Number 1215-0140.)

2. Withholding. HUD or its designee shall upon its own
action or upon written request of an authorized
representative of the Department of Labor withhold or
cause to be withheld from the contractor under this
contract or any other Federal contract with the same prime
contractor, or any other Federally-assisted contract
subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor so much of the
accrued payments or advances as may be considered
necessary to pay laborers and mechanics, including
apprentices, trainees and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee or
helper, employed or working on the site of the work, all or
part of the wages required by the contract, HUD or its
designee may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be
necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such
violations have ceased. HUD or its designee may, after
written notice to the contractor, disburse such amounts
withheld for and on account of the contractor or
subcontractor to the respective employees to whom they
are due. The Comptroller General shall make such
disbursements in the case of direct Davis-Bacon Act
contracts.

3. (i) Payrolls and basic records. Payrolls and basic
records relating thereto shall be maintained by the
contractor during the course of the work preserved for a
period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records
shall contain the name, address, and social security
number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates
of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described
in Section I(b)(2)(B) of the Davis-bacon Act), daily and
weekly number of hours worked, deductions made and
actual wages paid. Whenever the Secretary of Labor has
found under 29 CFR 5.5 (a)(1)(iv) that the wages of any
laborer or mechanic include the amount of any costs
reasonably anticipated in providing benefits under a plan
or program described in Section I(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which
show that the commitment to provide such benefits is
enforceable, that the plan or program is financially
responsible, and that the plan or program has been

communicated in writing to the laborers or mechanics
affected, and records which show the costs anticipated or
the actual cost incurred in providing such benefits.
Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs. (Approved by the Office of
Management and Budget under OMB Control Numbers
1215-0140 and 1215-0017.)

(ii) (a) The contractor shall submit weekly for each week
in which any contract work is performed a copy of all
payrolls to HUD or its designee if the agency is a party to
the contract, but if the agency is not such a party, the
contractor will submit the payrolls to the applicant
sponsor, or owner, as the case may be, for transmission to
HUD or its designee. The payrolls submitted shall set out
accurately and completely all of the information required
to be maintained under 29 CFR 5.5(a)(3)(i) except that full
social security numbers and home addresses shall not be
included on weekly transmittals. Instead the payrolls shall
only need to include an individually identifying number for
each employee (e.g., the last four digits of the employee’s
social security number). The required weekly payroll
information may be submitted in any form desired.
Optional Form WH-347 is available for this purpose from
the Wage and Hour Division Web site at
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its
successor site. The prime contractor is responsible for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full
social security number and current address of each
covered worker, and shall provide them upon request to
HUD or its designee if the agency is a party to the
contract, but if the agency is not such a party, the
contractor will submit the payrolls to the applicant
sponsor, or owner, as the case may be, for transmission to
HUD or its designee, the contractor, or the Wage and Hour
Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. It is not a violation of this subparagraph for
a prime contractor to require a subcontractor to provide
addresses and social security numbers to the prime
contractor for its own records, without weekly submission
to HUD or its designee. (Approved by the Office of
Management and Budget under OMB Control Number
1215-0149.)

(b) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises
the payment of the persons employed under the contract
and shall certify the following:

(1) That the payroll for the payroll period contains the
information required to be provided under 29 CFR 5.5
(a)(3)(ii), the appropriate information is being maintained
under 29 CFR 5.5(a)(3)(i), and that such information is
correct and complete;
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(2) That each laborer or mechanic (including each helper,
apprentice, and trainee) employed on the contract during
the payroll period has been paid the full weekly wages
earned, without rebate, either directly or indirectly, and
that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as set forth in 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less
than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as
specified in the applicable wage determination
incorporated into the contract.

(c) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by subparagraph
A.3.(ii)(b).

(d) The falsification of any of the above certifications may
subject the contractor or subcontractor to civil or criminal
prosecution under Section 1001 of Title 18 and Section
231 of Title 31 of the United States Code.

(iti)  The contractor or subcontractor shall make the
records required under subparagraph A.3.(i) available for
inspection, copying, or transcription by authorized
representatives of HUD or its designee or the Department
of Labor, and shall permit such representatives to
interview employees during working hours on the job. If
the contractor or subcontractor fails to submit the required
records or to make them available, HUD or its designee
may, after written notice to the contractor, sponsor,
applicant or owner, take such action as may be necessary
to cause the suspension of any further payment, advance,
or guarantee of funds. Furthermore, failure to submit the
required records upon request or to make such records
available may be grounds for debarment action pursuant to
29 CFR 5.12.

4. Apprentices and Trainees.

(i) Apprentices. Apprentices will be permitted to work at
less than the predetermined rate for the work they
performed when they are employed pursuant to and
individually registered in a bona fide apprenticeship
program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or
with a State Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first 90
days of probationary employment as an apprentice in such
an apprenticeship program, who is not individually
registered in the program, but who has been certified by
the Office of Apprenticeship Training, Employer and Labor
Services or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary employment as
an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall
not be greater than the ratio permitted to the contractor as
to the entire work force under the registered program. Any
worker listed on a payroll at an apprentice wage rate, who

is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually
performed. In addition, any apprentice performing work on
the job site in excess of the ratio permitted under the
registered program shall be paid not less than the
applicable wage rate on the wage determination for the
work actually performed. Where a contractor is performing
construction on a project in a locality other than that in
which its program is registered, the ratios and wage rates
(expressed in percentages of the journeyman’s hourly
rate) specified in the contractor’'s or subcontractor's
registered program shall be observed. Every apprentice
must be paid at not less than the rate specified in the
registered program for the apprentice’s level of progress,
expressed as a percentage of the journeymen hourly rate
specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance
with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable
classification. If the Administrator determines that a
different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that
determination. In the event the Office of Apprenticeship
Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office,
withdraws approval of an apprenticeship program, the
contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate
for the work performed until an acceptable program is
approved.

(itf) Trainees. Except as provided in 29 CFR 5.16,
trainees will not be permitted to work at less than the
predetermined rate for the work performed unless they are
employed pursuant ‘,to and individually registered in a
program which has received prior approval, evidenced by
formal certification by the U.S. Department of Labor,
Employment and Training Administration. The ratio of
trainees to journeymen on the job site shall not be greater
than permitted under the plan approved by the
Employment and Training Administration. Every trainee
must be paid at not less than the rate specified in the
approved program for the trainee’'s level of progress,
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees
shall be paid fringe benefits in accordance with the
provisions of the trainee program. If the trainee program
does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage
determination unless the Administrator of the Wage and
Hour Division determines that there is an apprenticeship
program associated with the corresponding journeyman
wage rate on the wage determination which provides for
less than full fringe benefits for apprentices. Any
employee listed on the payroll at a trainee rate who is not
registered and participating in a training plan approved by
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the Employment and Training Administration shall be paid
not less than the applicable wage rate on the wage
determination for the work actually performed. In addition,
any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage
determination for the work actually performed. In the
event the Employment and Training Administration
withdraws approval of a training program, the contractor
will no longer be permitted to utilize trainees at less than
the applicable predetermined rate for the work performed
until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of
apprentices, trainees and journeymen under 29 CFR Part 5
shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as
amended, and 29 CFR Part 30.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR
Part 3 which are incorporated by reference in this contract

6. Subcontracts. The contractor or subcontractor will
insert in any subcontracts the clauses contained in
subparagraphs 1 through 11 in this paragraph A and such
other clauses as HUD or its designee may by appropriate
instructions require, and a copy of the applicable
prevailing wage decision, and also a clause requiring the
subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible
for the compliance by any subcontractor or lower tier
subcontractor with all the contract clauses in this
paragraph.

7. Contract termination; debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for
termination of the contract and for debarment as a
contractor and a subcontractor as provided in 29 CFR
5.12.

8. Compliance with Davis-Bacon and Related Act Requirements.
All rulings and interpretations of the Davis-Bacon and
Related Acts contained in 29 CFR Parts 1, 3, and 5 are
herein incorporated by reference in this contract

9. Disputes concerning labor standards. Disputes
arising out of the labor standards provisions of this
contract shall not be subject to the general disputes
clause of this contract. Such disputes shall be resolved in
accordance with the procedures of the Department of
Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes
within the meaning of this clause include disputes between
the contractor (or any of its subcontractors) and HUD or
its designee, the U.S. Department of Labor, or the
employees or their representatives.

10. (i) Certification of Eligibility. By entering into this
contract the contractor certifies that neither it (nor he or
she) nor any person or firm who has an interest in the
contractor’'s firm is a person or firm ineligible to be
awarded Government contracts by virtue of Section 3(a) of
the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be

awarded HUD contracts or participate in HUD programs
pursuant to 24 CFR Part 24.

(ii) No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government
contract by virtue of Section 3(a) of the Davis-Bacon Act
or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or
participate in HUD programs pursuant to 24 CFR Part 24.

(iti) The penalty for making false statements is prescribed
in the U.S. Criminal Code, 18 U.S.C. 1001. Additionally,
U.S. Criminal Code, Section 1 01 0, Title 18, U.S.C.,
“Federal Housing Administration transactions”, provides in
part: “Whoever, for the purpose of . . . influencing in any
way the action of such Administration..... makes, utters or
publishes any statement knowing the same to be false.....
shall be fined not more than $5,000 or imprisoned not
more than two years, or both.”

11. Complaints, Proceedings, or Testimony by
Employees. No laborer or mechanic to whom the wage,
salary, or other labor standards provisions of this Contract
are applicable shall be discharged or in any other manner
discriminated against by the Contractor or any
subcontractor because such employee has filed any
complaint or instituted or caused to be instituted any
proceeding or has testified or is about to testify in any
proceeding under or relating to the labor standards
applicable under this Contract to his employer.

B. Contract Work Hours and Safety Standards Act. The
provisions of this paragraph B are applicable where the amount of the
prime contract exceeds $100,000. As used in this paragraph, the
terms “laborers” and “mechanics” include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor
contracting for any part of the contract work which may require or
involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which the
individual is employed on such work to work in excess of 40 hours in
such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic
rate of pay for all hours worked in excess of 40 hours in such
workweek.

(2) Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set
forth in subparagraph (1) of this paragraph, the contractor
and any subcontractor responsible therefor shall be liable
for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the
case of work done under contract for the District of
Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual
laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in
subparagraph (1) of this paragraph, in the sum of $10 for each
calendar day on which such individual was required or permitted to
work in excess of the standard workweek of 40 hours without payment
of the overtime wages required by the clause set forth in sub
paragraph (1) of this paragraph.
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(3) Withholding for unpaid wages and liquidated
damages. HUD or its designee shall upon its own action
or upon written request of an authorized representative of
the Department of Labor withhold or cause to be withheld,
from any moneys payable on account of work performed by
the contractor or subcontractor under any such contract or
any other Federal contract with the same prime contract,
or any other Federally-assisted contract subject to the
Contract Work Hours and Safety Standards Act which is
held by the same prime contractor such sums as may be
determined to be necessary to satisfy any liabilities of
such contractor or subcontractor for unpaid wages and
liquidated damages as provided in the clause set forth in
subparagraph (2) of this paragraph.

(4) Subcontracts. The contractor or subcontractor shall
insert in any subcontracts the clauses set forth in
subparagraph (1) through (4) of this paragraph and also a
clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime
contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses
set forth in subparagraphs (1) through (4) of this
paragraph.

C. Health and Safety. The provisions of this paragraph C are
applicable where the amount of the prime contract exceeds $100,000.

(1) No laborer or mechanic shall be required to work in
surroundings or under working conditions which are
unsanitary, hazardous, or dangerous to his health and
safety as determined under construction safety and health
standards promulgated by the Secretary of Labor by
regulation.

(2) The Contractor shall comply with all regulations
issued by the Secretary of Labor pursuant to Title 29 Part
1926 and failure to comply may result in imposition of
sanctions pursuant to the Contract Work Hours and Safety
Standards Act, (Public Law 91-54, 83 Stat 96). 40 USC
3701 et seq.

(3) The contractor shall include the provisions of this
paragraph in every subcontract so that such provisions will
be binding on each subcontractor. The contractor shall
take such action with respect to any subcontractor as the
Secretary of Housing and Urban Development or the
Secretary of Labor shall direct as a means of enforcing
such provisions.
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CA Codes (lab:1720-1743)

LABOR CODE
SECTION 1720-1743

1720. (@) As used in this chapter, "public works'"™ means:

(1) Construction, alteration, demolition, installation, or repair
work done under contract and paid for in whole or in part out of
public funds, except work done directly by any public utility company
pursuant to order of the Public Utilities Commission or other public
authority. For purposes of this paragraph, *construction'™ includes
work performed during the design and preconstruction phases of
construction, including, but not limited to, inspection and land
surveying work, and work performed during the postconstruction phases
of construction, including, but not limited to, all cleanup work at
the jobsite. For purposes of this paragraph, "installation™ includes,
but 1s not limited to, the assembly and disassembly of freestanding
and affixed modular office systems.

(2) Work done for irrigation, utility, reclamation, and
improvement districts, and other districts of this type. "Public work"
does not include the operation of the irrigation or drainage system
of any irrigation or reclamation district, except as used In Section
1778 relating to retaining wages.

(3) Street, sewer, or other imﬁrovement work done under the
direction and suEervision or by the authority of any officer or
public body of the state, or of any political subdivision or district
thereof, whether the political subdivision or district operates
under a freeholder®s charter or not.

(4) The laying of carpet done under a building lease-maintenance
contract and paid for out of public funds.

(5) _The laying of carpet in a public building done under contract
and paid for in whole or in part out of public funds.

(6) Public transportation demonstration projects authorized
pursuant to Section 143 of the Streets and Highways Code.

(7) (A) Infrastructure project grants from the California Advanced
Services Fund pursuant to Section 281 of the Public Utilities Code.

(B) For purposes of this_paragraph, the Public Utilities
Commission Is not the awarding body or the body awarding the
contract, as defined in Section 1722.

(b) For purposes of this section, '"paid for in whole or in part
out of public funds™ means all of the following:

(1) The Payment of money or the equivalent of money by the state
or political subdivision directly to or on behalf of the public works
contractor, subcontractor, or developer.

2) Performance of construction work by the state or political
subdivision in execution of the project.

(3) Transfer by the state or political subdivision of an asset of
value for less than fair market price.

(4) Fees, costs, rents, insurance or bond Fremiums, loans,
interest rates, or other obligations that would normally be required
in the execution of the contract, that are paid, reduced, charged at
less than fair market value, waived, or forgiven by the state or
political subdivision.

(5) Money loaned by the state or political subdivision that is to
be repaid on a contingent basis.

(6§ Credits that are applied by the state or political subdivision
against repayment obligations to the state or political subdivision.

¢) Notwithstanding subdivision (b):

1) Private residential projects built on private property are not
subject to the requirements of this chapter unless the projects are
built pursuant to an agreement with a state agency, redevelopment
agency, or local public housing authority.

(2) IT the state or a political subdivision requires a private
develo?er to perform construction, alteration, demolition,
installation, or repair work on a public work of improvement as a
condition of regulatory approval of an otherwise private development
project, and the state or political subdivision contributes no more
money, or the equivalent of money, to the overall project than is
required to perform this public Improvement work, and the state or
political subdivision maintains no proprietary interest in the
overall project, then only the public improvement work shall thereby
become subject to this chapter.

(3) IT the state or a political subdivision reimburses a private
developer for costs that would normally be borne by the public, or
provides directly or indirectly a public subsidy to a private
development project that is de minimis in the context of the project,
an otherwise private development project shall not thereby become
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subject to the requirements of this chapter. i )

(4) The construction or rehabilitation of affordable housing units
for low- or_ moderate-income persons pursuant to paragraph (5) or (7)
of subdivision (e) of Section 33334.2 of the Health and Safety Code
that are paid for solely with moneys from the Low and Moderate Income
Housing Fund established pursuant to Section 33334.3 of the Health
and Safety Code or that are paid for by a combination of private
funds and funds available pursuant to Section 33334.2 or 33334.3 of
the Health and Safety Code do not constitute a project that is paid
for in whole or in part out of public funds.

(5) Unless otherwise required by a public funding program, the
construction or rehabilitation of privately owned residential
projects is not subject to the requirements of this chapter if one or
more of the following conditions are met:

(A) The project is a self-help housing project in which no fewer
than 500 hours of construction work associated with the homes are to
be performed by the home buyers. o i i

(B) The project consists of rehabilitation or expansion work
assocliated with a facility operated on a not-for-profit basis as
temporary or transitional housing for homeless persons with a total
project cost of less than_ twenty-five thousand dollars ($25,000).

(C) Assistance is provided to a household as either mortgage
assistance, downpayment assistance, or for the rehabilitation of a
single-family home.

(D) The project consists of new construction, expansion, or
rehabilitation work associated with a facility developed bg a
nonprofit organization to be operated on a not-for-profit basis to
provide emergency or transitional shelter and ancillary services and
assistance to homeless adults and children. The nonprofit i
organization operating the project shall provide, at no profit, not
less than 50 percent of the total project cost from nonpublic
sources, excluding real property that is transferred or leased. Total
project cost includes the value of donated labor, materials,
architectural, and engineering services.

(E) The public participation in the project that would otherwise
meet the criteria of subdivision gp) is public funding in the form of
below-market interest rate loans for a project in which occupancy of
at least 40 percent of the units is restricted for at least 20
years, by deed or regulatory agreement, to individuals or families
earning no more than 80 percent of the area median income.

(d) Notwithstanding any provision of this section to the contrary,
the following projects shall not, solely by reason of this section,
be subject to the requirements of this chapter: _ )

1) Qualified residential rental projects, as defined by Section
142(d) of the Internal Revenue Code, financed in whole or in part
through the issuance of bonds that receive allocation of a portion of
the state ceiling pursuant to Chapter 11.8 (commencing with Section
8869.80) of Division 1 of Title 2 of the Government Code on or before
December 31, 2003.

(2) Single-family residential projects financed in whole or in
part_through the issuance of qualified mortgage revenue bonds or
qualified veterans®™ mortgage bonds, as defined by Section 143 of the
Internal Revenue Code, or with mortgage credit certificates under_a
Qualified Mortgage Credit Certificate Program, as defined by Section
25 of the Internal Revenue Code, that receive allocation of a portion
of the state ceiling pursuant to Chapter 11.8 (commencing with
Section 8869.80) of Division 1 of Title 2 of the Government Code on
or before December 31, 2003.

(3) Low-income housing projects that are allocated federal or
state low-income housing tax credits pursuant to Section 42 of the
Internal Revenue Code, Chapter 3.6 (commencing with Section 50199.4)
of Part 1 of Division 31 of the Health and Safety Code, or Section
12206, 17058, or 23610.5 of the Revenue and Taxation Code, on or
before December 31, 2003.

(e) If a statute, other than this section, or a regulation, other
than a regulation adopted pursuant to this section, or an ordinance
or a contract applies this chapter to a project, the exclusions set
forth in subdivision (d) do not apply to that project.

() For purposes of this section, references to the Internal
Revenue Code mean the Internal Revenue Code of 1986, as amended, and
include the corresponding predecessor sections of the Internal
Revenue Code of 1954, as amended.

(g) The amendments made to this section by either Chapter 938 of
the Statutes of 2001 or the act adding this subdivision shall not be
construed to preempt local ordinances requiring the payment of
prevailing wages on housing projects.

1720.2. For the limited purposes of Article 2 (commencing with
Section 1770) of this chapter, "public works" also means any
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construction work done under private contract when all of the
following conditions exist:

a) The construction contract is between private persons.

b) The property subject to the construction contract is privately
owned, but qun completion of the construction work, more than 50
percent of the assignhable square feet of the property is leased to
the state or a political subdivision for its use.

c) Either of the following conditions exist:

1) The lease_agreement between the lessor and the state or
political subdivision, as lessee, was entered into prior to the
construction contract.

(2) _The_construction work is performed according to plans,
specifications, or criteria furnished by the state or political
subdivision, and the lease agreement between the lessor and the state
or political subdivision, as lessee, is entered into during, or upon
completion of, the construction work.

1720.3. (@) For the limited purposes of Article 2 (commencing with
Section 1770), "public works" also means the hauling of refuse from a
public works site to an outside disposal location, with respect to
contracts involving any state a%ency, including the California State
University and the University of California, or any political
subdivision of the state.

(b) For purposes of_this section, the "hauling of refuse"
includes, but is not limited to, hauling soil, sand, gravel, rocks,
concrete, asphalt, excavation materials, and construction debris. The
"hauling of refuse”™ shall not include the haulin% of recyclable
metals such as copper, steel, and aluminum that have been separated
from other materials at the jobsite prior to transportation and that
are to be sold at fair market value to a bona fide purchaser.

1728.4. (a) This chapter shall not apply to any of the following
work:

(1) Any work performed by a volunteer. For purposes of this
section, "volunteer'™ means an individual who performs work for civic,
charitable, or humanitarian reasons for a public agency or
corporation qualified under Section 501(c)(3) of the Internal Revenue
Code as a tax-exempt organization, without promise, expectation, or
receipt of any compensation for work performed.

(Ag An individual shall be considered a volunteer only when his or
her services are offered freely and without pressure and coercion,
direct or implied, from an employer.

(B) An individual _may receive reasonable meals, lodging,
transportation, and incidental expenses or nominal nonmonetary awards
without losing volunteer status if, in the entire context of the
situation, those benefits and payments are not a substitute form of
compensation for work performed.

(C) An individual shall not be considered a volunteer if the
person is otherwise employed for compensation at any time (i) in the
construction, alteration, demolition, installation, repair, or
maintenance work on the same project, or (ii) by a contractor, other
than a corporation qualified under Section 501(c)(3) of the Internal
Revenue Code as a tax-exempt organization, that receives payment to
perform construction, alteration, demolition, installation, repair,
or maintenance work on the same project.

(2) Any work performed by a_ volunteer coordinator. For purposes of
this section, "volunteer coordinator™ means an individual paid by a
corporation qualified under Section 501(c)(3) of the Internal Revenue
Code as a tax-exempt organization, to oversee or supervise
volunteers. An individual may be considered a volunteer coordinator
even if the individual performs some nonsupervisory work on a project
alongside the volunteers, so long as the individual®s primary
responsibility on the project is to oversee or supervise the
volunteers rather than to Eerform nonsupervisory work.

(3) Any work performed by the California Conservation Corps or by
Community Conservation Corps certified by the California Conservation
Corps pursuant to Section 14507.5 of the Public Resources Code.

(b) This section shall apply retroactively to otherwise covered
work concluded on or after January 1, 2002, to the extent permitted
by law.

(c) This section shall remain in effect only until January 1,
2017, and as of that date is repealed, unless a later enacted
sﬁatuge, which is enacted before January 1, 2017, deletes or extends
that date.

1720.6. For the limited purposes of Article 2 (commencing with
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Section 1770) of this chapter, "public work"™ also means any
construction, alteration, demolition, installation, or repair work
done under private contract when the following conditions exist:

(a) The work is performed in connection with the construction or
maintenance of renewable energy generating capacity or energy
efficiency improvements.

(b) The work is performed on the property of the state or a
political subdivision of the state.

c) Either of the following conditions exists:

1) More than 50 percent of the energy generated is_purchased or
wil e purchased by the state or a political subdivision of the
state.

(2) The energy efficiency improvements are primarily intended to
reduce energy costs that would otherwise be incurred by the state or
a political subdivision of the state.

1721. Political subdivision™ includes any county, city, district,
public housing authority, or public agency of the state, and
assessment or improvement districts.

1722. "Awarding body" or_ "body awarding the contract'" means
department, board, authority, officer or agent awarding a contract
for public work.

1722.1. For the purposes of this chapter, "contractor' and
"subcontractor™ include a contractor, subcontractor, licensee,
officer, agent, or representative thereof, acting in that capacity,
when working on public works pursuant to this article and Article 2
(commencing with Section 1770).

1723. "Worker'™ includes laborer, worker, or mechanic.

1724. "Locality in which public work is performed" means the county
in which the public work is done in cases in which the contract is
awarded by the State, and means the limits of the political
subdivision on whose behalf the contract is awarded in other cases.

1725. "Alien" means any person who is not a born or fully
naturalized citizen of the United States.

1725.5. A contractor shall be registered pursuant to this section
to be qualified to bid on, be listed in a bid proposal, subject to
the requirements of Section 4104 of the Public Contract Code, or
engage in the performance of any public work contract that is subject
to the requirements of this chapter. For the purposes of this
isggign, “contractor™ includes a subcontractor as defined by Section

(a) To qualify for registration under this section, a contractor
shall do all of the following:

(€D Be?inning July 1, 2014, register with the Department of
Industrial Relations in the manner prescribed by the department and
pay an initial_nonrefundable application fee of three hundred dollars
($300) to qualify for registration under this section and an annual
renewal fee on or before July 1 of each year thereafter. The annual
renewal fee shall be iIn a uniform amount set by the Director of
Industrial Relations, and the initial registration and renewal fees
may be adjusted no more than annually by the director to support the
costs specified in Section 1771.3.

(2? Provide evidence, disclosures, or releases as are necessary to
establish all of the following:

(A) Workers™ Compensation coverage that meets the requirements of
Division 4 (commencing with Section 3200) and includes sufficient
coverage for any worker whom the contractor employs to perform work
that is subject to prevailing wage requirements other than a
contractor who is separately registered under this section. Coverage
may be evidenced by a current and valid certificate of workers®
compensation Insurance or certification of self-insurance required
under Section 7125 of the Business and Professions Code.

http://www.leginfo.ca.gov/cgi-bin/di splaycode?section=lab& group=01001-02000& file=1720-1743[10/20/2015 10:18:17 AM]



CA Codes (lab:1720-1743)

(B) If applicable, the contractor is licensed in accordance with
Chapter 9 (commencing with Section 7000) of the Business and
Professions Code.

(C) The contractor does not have any delinquent liability to an
employee or the state for any assessment of back wages or related
damages, interest, fines, or penalties pursuant to any final
judgment, order, or determination by a court or any federal, state,
or local administrative agency, including a confirmed arbitration
award. However, for purposes of this paragraph, the contractor shall
not be disqualified for any judgment, order, or determination that is
under appeal, provided that the contractor has secured the payment
of any amount eventually found due through a bond or other
appropriate means.

(D) The contractor is not currently debarred under Section 1777.1
or under any other federal or state law providing for the debarment
of contractors from public works.

(E) The contractor has not bid on a public works contract, been
listed in a bid proposal, or en?aged in the performance of a contract
for public works without being lawfully registered in accordance
with this section, within the preceding 12 months or since the
effective date of the requirements set forth in subdivision (e),
whichever is earlier. IT a contractor is found to be in violation of
the requirements of this paragraph, the period of disqualification
shall be waived if both of the following are true:

(i) The contractor has not previously been found to be in
violation of the requirements of this paragraph within the preceding
12 months.

(ii) The contractor pays an additional nonrefundable penalty
registration fee of two thousand dollars ($2,000).

(b) Fees received pursuant to this section shall be deposited in
the State Public Works Enforcement Fund established by Section 1771.3
and shall be used oan for the purposes specified in that section.

(c) A contractor who fails to pay the renewal fee required under
paragraph (1) of subdivision (a) on or before the expiration of any
prior period of registration shall be prohibited from bidding on or
engaging in the performance of any contract for public work until
once again registered pursuant to this section. 1f the failure to pay
the renewal fee was inadvertent, the contractor may renew its
registration retroactively by paying an additional nonrefundable
penalty renewal fee equal to the amount of the renewal fee within 90
days of the due date of the renewal fee.

(d) If, after a body awarding a contract accepts the contractor"s
bid or awards the contract, the work covered by the bid or contract
is determined to be a public work to which Section 1771 applies,
either as the result of a determination by the director pursuant to
Section 1773.5 or a court decision, the requirements of this section
shall not aBply, subject to the following requirements:

(1) The body that awarded the contract failed, in the bid
specification or in the contract documents, to identify as a public
work that portion of the work that the determination or decision
subsequently classifies as a public work.

(2) within 20 days following service of notice on the awarding
body of a determination by the Director of Industrial Relations
pursuant to Section 1773.5 or a decision by a court that the contract
was for public work as defined in this chapter, the contractor and
any subcontractors are registered under this section or are replaced
by a_contractor or subcontractors who are registered under this
section.

(3) The requirements of this section shall apply prospective#y
only to any subsequent bid, bid proposal, contract, or work performed
after the awarding body is served with notice of the determination
or decision referred to in paragraph (2) of this subdivision.

(e) The requirements of this section shall apply to any bid
proposal submitted on or after March 1, 2015, and any contract for
public work, as defined in this chapter, entered into on or after
April 1, 2015.

1726. (@) The body awarding the contract for public work shall take
cognizance of violations of this chapter committed in the course of
the execution of the contract, and shall promptly report any
suspected violations to the Labor Commissioner.

(b) IT the awarding body determines as a result of its own
investigation that there has been a violation of this chapter and
withholds contract payments, the procedures in Section 1771.6 shall
be followed.

(c) A contractor may bring an action in a court of competent
jurisdiction to recover from an awarding body the difference between
the wages actually paid to an employee and the wages that were
required to be paid to an employee under this chapter, any penalties
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required to be paid under this chapter, and costs and attorney"s fees
related to this action, if either of the following is true:

(1) The awarding body previously affirmatively represented to the
contractor in writing, In the call for bids, or otherwise, that the
work to be covered by the bid or contract was not a "public work," as
defined in this chapter.

(2) The awarding body received actual written notice from the
Department of Industrial Relations that the work to be covered by the
bid or contract is a "public work," as defined in this chapter, and
failed to disclose that information to the contractor before the bid
opening or awarding of the contract.

1727. (a) Before makin% payments to the contractor of money due
under a contract for public work, the awarding body shall withhold
and retain therefrom all amounts required to satis any civil wage
and penalty assessment issued by the Labor Commissioner under this
chapter. The amounts required to satisfy a civil wage and penalty
assessment shall not be disbursed by the awarding bod¥ until receipt
of a final order that is no longer subject to judicial review.

(b) If the awarding body has not retained sufficient moneg under
the contract to satis%y a civil wage and penalty assessment based on
a subcontractor®s violations, the contractor shall, upon the request
of the Labor Commissioner, withhold sufficient money due the
subcontractor under the contract to satisfy the assessment and
transfer the money to the awarding body. These amounts shall not be
disbursed by the awarding body until receipt of a final order that is
no longer subject to judicial review.

1728. In cases of contracts with assessment or improvement
districts where full payment is made in the form of a single warrant,
or other evidence of full payment, after completion and acceptance
of the work, the awarding body shall accept from the contractor in
cash a sum equal to, and in lieu of, any amount required to be
withheld, retained, or forfeited under the provisions of this
section, and said awarding body shall then release the final warrant
or payment in full.

1729. It shall be lawful for any contractor to withhold from any
subcontractor under him sufficient sums to cover any penalties
withheld from him bY the awarding body on account of the
subcontractor®s failure to comply with the terms of this chapter, and
if payment has already been made to the subcontractor the contractor
may reco¥er from him the amount of the penalty or forfeiture in a
sult at law.

1730. The Director of Industrial Relations shall post a list of
every California code section and the language of those sections that
relate to the prevailing rate of per diem wage requirements for
workers employed on a public work project on the Internet Web site of
the Department of Industrial Relations on or before June 1, 2013,

and shall update that list each February 1 thereafter.

1734. Any court collecting any fines or penalties under the
criminal provisions of this cha?ter or any of the labor laws
pertaining to public works shall as soon as practicable after the
receipt thereof deposit same with the county treasurer of the count
in which such court is situated. Amounts so deposited shall be pai
at least once a month by warrant of the county auditor drawn upon
requisition of the judge or clerk of said court, to the State
Treasurer for deposit 1In the General Fund.

1735. A contractor shall not discriminate in the employment of
persons upon public works on any basis listed in subdivision (a) of
Section 12940 of the Government Code, as those bases are defined in
Sections 12926 and 12926.1 of the Government Code, except as
otherwise provided in Section 12940 of the Government Code. Every
contractor for public works who violates this section is subject to
all the penalties imposed for a violation of this chapter.
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1736. During any investigation conducted under this part, the
Division of Labor Standards Enforcement shall keep confidential the
name of any employee who reports_a violation of this chapter and any
other information that may identify the employee.

1740. Notwithstanding any other provision of this chapter or any
other law of this State, except limitations imposed by the
Constitution, the legislative body of a political subdivision which
has received or is to receive a loan or grant of funds from the
Federal Government or a federal department or agency for public works
of that political subdivision, may ﬁrovide in its call for bids in
connection with such public works that all bid specifications and
contracts and other procedures in connection with bids or contracts
shall be subject to modification to comply with revisions in federal
minimum wage schedules without the necessity of republication or
duplication of other formal statutory requirements.

1741. (a) 1If the Labor Commissioner or his or her designee
determines after an investigation that there has been a violation of
this chapter, the Labor Commissioner shall with reasonable promptness
issue a civil wage and penalty assessment to the contractor or
subcontractor, or both. The assessment shall be in writing, shall
describe the nature of the violation and the amount of wages,
penalties, and forfeitures due, and shall include the basis for the
assessment. The assessment shall be served not later than 18 months
after the filing of a valid notice of completion in the office of the
county recorder in each county in which the public work or some part
thereof was performed, or not later than 18 months after acceptance
of the public work, whichever occurs last. Service of the assessment
shall be completed pursuant to Section 1013 of the Code of Civil
Procedure by first-class and certified mail to the contractor,
subcontractor, and awarding body. The assessment shall advise the
contractor and subcontractor of the procedure for obtaining review of
the assessment. The Labor Commissioner shall, to the extent
racticable, ascertain the identity of any bonding company issuing a
ond that secures the payment of wages covered by the assessment and
any surety on a bond, and shall serve a copy of the assessment by
certified mail to the bonding company or surety at the same time
service is made to the contractor, subcontractor, and awarding body.
However, no bonding company or surety shall be relieved of its
responsibilities because it failed to receive notice from the Labor
Commissioner.

(b) Interest shall_accrue on all due and unpaid wages at the rate
described in subdivision (b) of Section 3289 of the Civil Code. The
interest shall accrue from the date that the wages were due and
payable, as provided in Part 7 (commencing with Section 1720) of
Division 2, until the wages are paid.

(¢) (1) The Labor Commissioner shall maintain a public list of the
names of each contractor and subcontractor who has been found to
have committed a willful violation of Section 1775 or to whom a final
Qrdera which is no longer subject to judicial review, has been
issued.

(2) The list shall include the date of each assessment, the amount
of wages and penalties assessed, and the amount collected.

(3% The list shall be updated at least quarterly, and the
contractor”s or subcontractor"s name shall remain on that list until
the assessment is satisfied, or for a period of three years beginning
from the date of the issuance of the assessment, whichever is later.

1741.1. (@) The period for service of assessments shall be tolled
for the period of time required by the Director of Industrial
Relations to determine whether a project is a public work, including
a determination on administrative appeal, if applicable, pursuant to
subdivisions (b% and (cg of Section 1773.5. The period for service of
assessments shall also be tolled for the period of time that a
contractor or subcontractor fails to provide in a timely manner
certified payroll records Bursuant to a request from the Labor
Commissioner or a joint labor-management committee under Section
%;;?,7or an approved labor compliance program under Section 1771.5 or
(b) (1) The body awarding the contract for public work shall
furnish, within 10 days after receipt of a written request from the
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Labor Commissioner, a copy of the valid notice of completion for the
public work filed in the office of the county recorder, or a document
evidencing the awarding body®"s acceptance of the public work on a
particular date, whichever occurs later, by first-class mail
addressed to the office of the Labor Commissioner that is listed on
the written request. If, at the time of receipt of the Labor
Commissioner"s written request, a valid notice of completion has not
been filed by the awarding body in the office of the county recorder
and there is no document evidencing the awarding body®"s acceptance of
the public work on a particular date, the awarding body shall so
notify the office of the Labor Commissioner that iIs listed on the
written request. Thereafter, the awarding body shall furnish copies
of the applicable document within 10 days after fTiling a valid notice
of completion with the county recorder®s office, or within 10 days
gf the awarding body"s acceptance of the public work on a particular
ate.

(2) IT the awarding body fails to timely furnish the Labor
Commissioner with the documents identified in paragraph (1), the
period for service of assessments under Section 1741 shall be tolled
until the Labor Commissioner®s actual receipt of the valid notice of
completion for the public work or a document evidencing the awarding
body"s acceptance of the public work on a particular date.

(c) The tolling provisions in this section shall also apply to the
?erlod of time for commencing an action brought by a joint

abor-management committee pursuant to Section 1771.2.

1742. (a) An affected contractor or subcontractor may obtain review
of a civil wage and penalty assessment under this chapter by
transmitting a written request to the office of the Labor
Commissioner that appears on the assessment within 60 days after
service of the assessment. If no hearing is requested within 60 days
after service of the assessment, the assessment shall become final.

(b) Upon receipt of a timely request, a hearing shall be commenced
within 90 days before the director, who shall appoint an impartial
hearing officer possessing the qualifications of an administrative
law judge pursuant to subdivision (b) of Section 11502 of the
Government Code. The appointed hearing officer shall be an employee
of the department, but shall not be an employee of the Division of
Labor Standards Enforcement. The contractor or subcontractor shall be
provided an opportunity to review evidence to be utilized by the
Labor Commissioner at the hearing within 20 days of the receipt of
the written request for a hearing- Any evidence obtained by the Labor
Commissioner subsequent to the 20-day cutoff shall be promptly
disclosed to the contractor or subcontractor.

The contractor or subcontractor shall have the burden of proving
that the basis for the civil wage and penalty assessment is
incorrect. The assessment shall be sufficiently detailed to provide
Eair_notice to the contractor or subcontractor of the issues at the

earing.

Witﬂin 45 days of the conclusion of the hearing, the director
shall issue a written decision affirming, modifying, or dismissing
the assessment. The decision of the director shall consist of a
notice of findings, findings, and an order. This decision shall be
served on all parties and the awarding body pursuant to Section 1013
of the Code of Civil Procedure bx first-class mail at the last known
address of the party on file with the Labor Commissioner. Within 15
days of the issuance of the decision, the director may reconsider or
modify the decision to correct an error, except that a clerical error
may be corrected at any time.

The director shall adopt regulations setting forth procedures for
hearings under this subdivision.

(c) An_affected contractor or subcontractor may obtain review of
the decision of the director by filing a petition for a writ of
mandate to the appropriate superior court pursuant to Section 1094.5
of the Code of Civil Procedure within 45 days after service of the
decision. IT no petition for writ of mandate is fTiled within 45 days
after service of the decision, the order shall become final. If it is
claimed In a petition for writ of mandate that the findings are not
supported by the evidence, abuse of discretion is established if the
court determines that the findin?s are not supported by substantial
evidence in the light of the whole record.

(d) A certified copy of a final order may be filed by the Labor
Commissioner in the office of the clerk of the superior court in any
county in which the affected contractor or subcontractor has property
or has or had a place of business. The clerk, immediately upon the
filing, shall enter judgment for the state against the person
assessed in the amount shown on the certified order.

(e) A judgment entered pursuant to this section shall bear the
same rate of interest and shall have the same effect as other
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judgments and shall be given the same preference allowed bz law on
other judgments rendered for claims for taxes. The clerk shall not
charge for the service performed by him or her pursuant to this
section.

() An awarding body that has withheld funds in response to a
civil wage and penalty assessment under this chapter shall, upon
receipt of a certified copy of a final order that is no longer
subject to judicial review, promptly transmit the withheld funds, up
to the amount of the certified order, to the Labor Commissioner.

This section shall provide the exclusive method for review of
a civil wage and ﬁenalty assessment by the Labor Commissioner under
this chapter or the decision of an awarding body to withhold contract
payments pursuant to Section 1771.5.

1742_.1. (&) After 60 days following the service of a civil wage and
penalty assessment under Section 1741 or a notice of withholding
under subdivision (a) of Section 1771.6, the affected contractor,
subcontractor, and surety on a bond or bonds issued to secure the
payment of wages covered by the assessment or notice shall be liable
for Iiguidated damages in an amount equal to the wages, or portion
thereof, that still remain unpaid. If the assessment or notice
subsequently is overturned or modified after administrative or
judicial review, liquidated damages shall be payable only on the
wages fTound to be due and unpaid.

Additionally, if the contractor or subcontractor demonstrates to
the satisfaction of the director that he or she had substantial
grounds for appealing the assessment or notice with respect to a
portion of the unpaid wages covered by the assessment or notice, the
director may exercise his or her discretion to waive payment of the
liquidated damages with respect to that portion of the unpaid wages.
Any liquidated damages shall be distributed to the employee along
with the unpaid wages. Section 203.5 shall not apply to claims for
prevailing Waﬂes under this_chapter.

(b) Notwithstanding subdivision (a), there shall be no liability
for liquidated damages if the full amount of the assessment or
notice, including penalties, has been deposited with the Department
of Industrial Relations, within 60 days following service of the
assessment or notice, Tor the department to hold in escrow pending
administrative and judicial review. The department shall release such
funds, plus any interest earned, at the conclusion of all
administrative and judicial review to the persons and entities who
are found to be entitled to such funds.

(c) The Labor Commissioner shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days following the
service of a civil wage and penalty assessment under Section 1741,
afford the contractor or subcontractor the opportunity to meet with
the Labor Commissioner or his or her designee to attempt to settle a
dispute regarding the assessment without the need for formal
proceedings. The awarding body shall, upon receipt of a request from
the affected contractor or subcontractor within_ 30 days following the
service of a notice of withholding under subdivision (a) of Section
1771.6, afford the contractor or subcontractor the opportunity to
meet with the designee of the awarding body to attempt to settle a
dispute regarding the notice without the need for formal proceedings.
The settlement meeting may be held in person or by telephone and
shall take place before the expiration of the 60-day period for
seeking administrative review. No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant to,
the settlement meeting Is admissible or subject to discovery in any
administrative or civil proceeding. No writing prepared for the
purpose of, in the course of, or pursuant to, the settlement meeting,
other than a final settlement agreement, is admissible or subject to
discovery in any administrative or civil proceeding. The assessment
or notice shall advise the contractor or_ subcontractor of the
opportunity to request a settlement meeting.

(d) This section shall become operative on January 1, 2007.

1743. (@) The contractor and subcontractor shall be jointly and
severally liable for all amounts due pursuant to a final order under
this chaﬁter or a judgment thereon. The Labor Commissioner shall
first exhaust all reasonable remedies to collect the amount due from
the subcontractor before pursuing the claim against the contractor.

_(b) From the amount_collected, the wage claim shall be satisfied
prior to the amount being applied to penalties. If insufficient mone
is recovered to pay each worker in full, the money shall be prorate
among all workers.

(c) Wages for workers who cannot be located shall be placed in the
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Industrial Relations Unpaid Wage Fund and held in trust for the
workers pursuant to Section 96.7. Penalties shall be paid into the

General Fund.

(d) A final order under this chapter or a judgment thereon shall
be binding, with respect to the amount found to be due, on a bonding
company issuing a bond that secures the payment of wages and a surety
on a bond. The limitations period of any action on a payment bond
shall _ be tolled pending a final order that is no longer subject to

judicial review.
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LABOR CODE
SECTION 1770-1784

1770. The Director of the Department of Industrial Relations shal
determ ne the general prevailing rate of per diem wages in accordance
with the standards set forth in Section 1773, and the director's
determi nation in the matter shall be final except as provided in
Section 1773. 4. hbthin% inthis article, however, shall prohibit the
payment of nore than the general prevailing rate of wages to any

wor kman enpl oyed on public work. Nothing in this act shall permt any
overtinme work in violation of Article 3 of this chapter.

1771. Except for public works projects of one thousand dollars
($1,000) or less, not less than the general prevailing rate of per

di em wages for work of a simlar character in the locality in ich
the public work is performed, and not |ess than the general )
prevailing rate of per diem wages for holiday and overtinme work fixed
as provided in this chapter, shall be paid to all workers enpl oyed

on public works.

This section is applicable only to work perfornmed under contract,
and is not apﬁlicable to work carried out by a public agency with its
own forces. This section is applicable to contracts let for
mai nt enance wor k.

1771.1. (a) A contractor or subcontractor shall not be qualified to
bid on, be listed in a bid proposal, subject to the requirenments of
Section 4104 of the Public Contract Code, or engage in the
performance of any contract for public work, as defined in this
chapter, unless currently registered and qualified to perform public
wor K pursuant to Section 1725.5. It is not a violation of this
section for an unregistered contractor to subnmit a bid that is

aut horized by Section 7029.1 of the Business and Professions Code or
by Section 10164 or 20103.5 of the Public Contract Code, provided the
contractor is registered to perform public work pursuant to Section
1725.5 at the tine the contract is awarded.

(b) Notice of the requirement described in subdivision (a) shall
be included in all bid invitations and public works contracts, and a
bid shall not be accepted nor any contract or subcontract entered
into without proof of the contractor or subcontractor's current
registration to perform public work pursuant to Section 1725.5.

(c) An inadvertent error in listing a subcontractor who is not
regi stered pursuant to Section 1725.5 in a bid proposal shall not be
grounds for filing a bid protest or grounds for considering the bid
nonr esponsi ve, provided that any of the follow ng apply:

1) The subcontractor is registered prior to the bid opening.

2) Wthin 24 hours after the bid opening, the subcontractor is
regi stered and has paid the penalty registration fee specified in
igzgagagraph (E) of paragraph (2) of subdivision (a) of Section

(3) The subcontractor is replaced by another registered
subcontractor pursuant to Section 4107 of the Public Contract Code

(d) Failure by a subcontractor to be re%istered to perform public
work as required by subdivision (a) shall be grounds under Section
4107 of the Public Contract Code for the contractor, with the consent
of the awarding authorlt%, to substitute a subcontractor who is
registered to perform public work pursuant to Section 1725.5 in place
of the unregistered subcontractor.

(e) The departnment shall maintain on its Internet Wb site a |ist
of contractors who are currently registered to perform public work
pursuant to Section 1725.5. )

(f) A contract entered into with ang contractor or subcontractor
in violation of subdivision (a) shall be subject to cancellation,
provided that a contract for public work shall not be unlawful, void,
or voidable solely due to the failure of the awarding body,
contractor, or any subcontractor to conply with the requirenents of
Section 1725.5 or this section. ) )

(g) This section shall apply to any bid proposal subnmitted on or
after March 1, 2015, and any contract for public work entered into on
or after April 1, 2015
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1771.2. (a) A joint |abor-mnagenent conmittee established pursuant
to the federal Labor Managenent Cooperation Act of 1978 (29 U S.C
Sec. 175a) nmay bring an action in any court of conpetent jurisdiction
agai nst an enployer that fails to pay the prevailing wage to its

enpl oyees, as required by this article. This action shall be
comrenced not later than 18 nmonths after the filing of a valid notice
of conpletion in the office of the county recorder in each county in
which the public work or sone part thereof was performed, or not
later than 18 nonths after acceptance of the public work, whichever
occurs | ast.

(b) (1) I'n an action brought pursuant to this section, the court
shall award restitution to an enpl oyee for unpaid wages, plus
interest, under Section 3289 of the Cvil Code fromthe date that the
wages became due and payable, and |iqui dated danmages equal to the
anount of unpai d wages owed, and nmay inmpose civil penalties, only
agai nst an enployer that failed to pay the prevailing wage to its
enpl oyees, in accordance with Section 1775, injunctive relief, or any
ot her appropriate form of equitable relief. The court shall follow
the same standards and have the sanme discretion in setting the anount
of penalties as are provided by subdivision (a) of Section 1775. The
court shall award a prevailing joint |abor-nmanagenment conmittee its
reasonable attorney's fees and costs incurred in nmaintaining the
action, including expert wtness fees.

(2) An action pursuant to this section shall not be based on the
enployer's msclassification of the craft of a worker in its
certified payroll records.

(3) Liquidated danages shall be awarded only if the conpl aint
all eges with specificity the wages due and unpaid to the individual
wor kers, including how that anpbunt was cal cul ated, and the defendant
fails to pay the wages, deposit that amount with the court to be held
in escrow, or provide proof to the court of an adequate surety bond
to cover the wages, within 60 days of service of the conplaint.
Liguidated damages shall be awarded only on the wages found to be due
and unpaid. Additionally, if the defendant denonstrates to the
satisfaction of the court that the defendant had substantial grounds
for contesting that a portion of the allegedly unpaid wages were
owed, the court nay exercise its discretion to waive the paynent of
the liquidated damages with respect to that portion of the unpaid
wages.

(4) This subdivision does not linit any other available renedies
for a violation of this chapter.

1771.3. (a) The State Public Wrks Enforcenent Fund is herebY
created as a special fund in the State Treasury to be avail abl e upon
appropriation of the Legislature. Al registration fees collected
pursuant to Section 1725.5 and any other noneys as are designated by
statute or order shall be deposited in the fund for the purposes
specified in subdivision (b).

(b) Moneys in the State Public Wrks Enforcenent Fund shall be
used only for the follow ng purposes:

(1) The reasonabl e costs of administering the registration of
contractors and subcontractors to perform public work pursuant to
Section 1725.5.

(2) The costs and obligations associated with the adm nistration
and enforcenent of the requirenments of this chapter by the Departnent
of Industrial Relations.

(3) The nonitoring and enforcement of any requirenment of this code
by the Labor Commi ssioner on a public works project or in connection
m%th the perfornmance of public work as defined pursuant to this
chapter.

?c) The annual contractor registration renewal fee specified in
subdi vision (a) of Section 1725.5, and any adjusted application or
renewal fee, shall be set in anpbunts that are sufficient to support
the annual appropriation approved by the Legislature for the State
Public Works Enforcement Fund and not result in a fund bal ance
greater than 25 percent of the appropriation. Any yearend bal ance in
the fund greater than 25 percent of the appropriation shall be
apBIied as a credit when determning any fee adjustnments for the
subsequent fiscal year

(d) To provide adequate cashflow for the purposes specified in
subdivision (b), the Director of Finance, with the concurrence of the
Secretary of the Labor and Workforce Devel opment Agency, nmmy approve
a short-termloan each fiscal year from the Labor and Wrkforce
Devel opnent Fund to the State Public Wrks Enforcenent Fund

(1% The maxi mum anmount of the annual |oan allowable may be up to,
but shall not exceed 50 percent of the appropriation authority of the
State Public Wrks Enforcenent Fund in the sane year in which the
| oan was nmde.

(2) For the purposes of this section, a "short-termloan" is a
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transfer that is nade subject to both of the follow ng conditions:

(A? Any anount loaned Is to be repaid in full during the same

fiscal year in which the |oan was made, except that repaynent may be

del ayed until a date not nmore than 30 days after the date of

enact nent of the annual Budget Act for the subsequent fiscal year.
(B) Loans shall be repaid whenever the funds are needed to neet

cash expenditure needs in the loaning fund or account.

1771.4. (a) Al of the following are applicable to all public works
pLojects that are otherw se subject to the requirements of this
chapter:

(1) The call for bids and contract documents shall specify that
the project is subject to conpliance nmonitoring and enforcenent by
the Departnment of Industrial Relations.

(2) The awardi ng body shall post or require the prime contractor
to post job site notices, as prescribed by regul ation

(3? Each contractor and subcontractor shall furnish the records
specified in Section 1776 directly to the Labor Conmi ssioner, in the
fol |l owi ng manner:

(A) At least nonthly or nore frequently if specified in the
contract with the awardi ng bod

B) In a format prescribed by the Labor Conmi ssioner.

4) The departnment shall undertake those activities it deens
necessary to monitor and enforce conpliance with prevailing wage
requi rements.

(b) The Labor Commi ssioner na% exenpt a public works project from
compliance with all or part of the requirenments of subdivision (a) of
this section if either of the follow ng occurs:

(1) The awardi ng body has enforced an approved |abor conpliance
program as defined in Section 1771.5, on all public works projects
under its authority, except those deened exenpt pursuant to
ggbdivision (a) of Section 1771.5, continuously since Decenber 31,

11.

(2) The awardi ng body has entered into a collective bargaining
agreenent that binds all contractors performng work on the project
and that includes a nechanism for resolving disputes about the
paynment of wages.

(c) (1) The requirenents of Faragraﬂh (1) of subdivision (a) shall
only apply to contracts for public works projects awarded on or
after January 1, 2015.

(2) The requirenments of paragraph (3) of subdivision (a) shal
only apply to the follow ng projects:

(A) Projects that were subject to a requirenent to furnish records
to the Conpliance Mnitoring Unit pursuant to Section 16461 of Title
8 of the California Code of Regulations, prior to the effective date
of this section.

(B) Projects for which the initial contract is awarded on or after
April 1, 2015.

(O AnK ot her ongoing project in which the Labor Conm ssioner
directs the contractors or subcontractors on the project to furnish
records in accordance with paragraph (3) of subdivision (a).
201éD) Al'l projects, whether new or ongoing, on or after January 1,

1771.5. (a) Notwi thstanding Section 1771, an awardi ng body may
choose not to require the paynment of the general prevailing rate of
er diem wages or the general prevailing rate of per diem wages for
oliday and overtime work for any public works project of twenty-five
t housand dollars ($25,000) or |ess when the project is for
construction work, or for any Public wor ks project of fifteen
t housand dollars ($15,000) or |ess when the project is for
alteration, denolition, repair, or naintenance work, if the awarding
body has elected to initiate and has been approved by the Director of
Industrial Relations to enforce a | abor conpliance program pursuant
to subdivision (b) for every public works project under the authority
of the awardi ng body.

(b) For purposes of this section, a |abor conpliance program shal
include, but not be limted to, the follow ng requirenents

(1) Al bid invitations and public works contracts shall contain
appropriate | anguage concernin? the requirenments of this chapter.

(2? A prejob conference shall be conducted with the contractor and
subcontractors to discuss federal and state |abor |aw requirenents
applicable to the contract.

(3) Project contractors and subcontractors shall maintain and
furnish, at a designated tine, a certified copy of each weekly
payrol |l containing a statement of conpliance signed under penalty of
perjury.

(4) The awardi ng body shall review, and, if appropriate, audit
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payroll records to verify conpliance with this chapter.

(5) The awarding body shall w thhold contract paynents when
payroll records are delinquent or inadequate.

(6) The awardi ng body shall w thhold contract paynents equal to
the amount of underpaynent and applicable penalties when, after
investigation, it is established that underpaynent has occurred

(7) The awardi ng body shall conply with any other prevailing wage
nmonitoring and enforcenent activities that are required to be
conducted by | abor conpliance prograns by the Departnent of
Industrial Relations.

(c) For purposes of this chapter, "labor conpliance progrant neans
a |l abor conpliance programthat is approved, as specified In state
regul ations, by the Director of Industrial Relations.

For purposes of this chapter, the Director of Industrial
Rel ati ons nmay revoke the approval of a |abor conpliance programin
the manner specified in state regul ations.

1771.6. (a) Any awarding body that enforces this chapter in
accordance with Section 1726 or 1771.5 shall provide notice of the
wi t hhol di ng of contract paynents to the contractor and subcontractor
if applicable. The notice shall be in witing and shall describe the
nature of the violation and the amobunt of wages, penalties, and
forfeitures withheld. Service of the notice shall be conpleted

ursuant to Section 1013 of the Code of G vil Procedure by

irst-class and certified nail to the contractor and subcontractor,
if applicable. The notice shall advise the contractor and
subcontractor, if apPI|cabIe, of the procedure for obtaining review
of the wi thhol ding of contract paynments.

The awarding body shall also serve a copy of the notice by
certified mail to any bonding conpany issuing a bond that secures the
payment of wages covered by the notice and to any surety on a bond,
If their identities are known to the awardi ng body.

(b) The withhol ding of contract paynments in accordance with
Section 1726 or 1771.5 shall be reviewabl e under Section 1742 in the
same nmanner as if the notice of the withholding was a civil penalty
order of the Labor Conmi ssioner under this chapter. If reviewis
requested, the Labor Conmi ssioner may intervene to represent the
awar di ng body.

(c) Pending a final order, or the expiration of the tinme period
for seeking review of the notice of the wjthholdin%, t he awar di ng
body shall not disburse any contract paynents withheld. o

_(d) From the anount recovered, the wage claim shall be satisfied
prior to the ampount being applied to penalties. If insufficient none
Is recovered to pay each worker in full, the noney shall be prorate
anmong al | workers. _

(e) Wages for workers who cannot be |ocated shall be placed in the
I ndustrial Relations Unpaid Wage Fund and held in trust tfor the
wor kers pursuant to Section 96.7. Penalties shall be paid into the
General Fund of the awardi ng body that has enforced this chapter
pursuant to Section 1771.5.

1771.7. (a) (1% For contracts specified in subdivision (f), an
awar di ng body that chooses to use funds derived from either the

Ki ndergarten-University Public Education Facilities Bond Act of 2002
or the Kindergarten-University Public Education Facilities Bond Act
of 2004 for a public works project, shall initiate and enforce, or
contract with a third party to initiate and enforce, a |abor

conpl i ance ﬁrogranl as described in subdivision (b) of Section
1771.5, with respect to that public works project.

(2) If an awardi ng body described in paragraph (1) chooses to
contract with a third party to initiate and enforce a | abor
conpl i ance program for a project described in paragraph (1), that
third party shall not review the payroll records of its own enpl oyees
or the enployees of its subcontractors, and the awardi ng body or an
i ndependent third party shall review these payroll records for
purposes of the |abor conpliance Brogram

This section applies to public works that conmmence on or after
April 1, 2003. For purposes of this subdivision, work perfornmed
during the design and preconstruction phases of construction,
including, but not limted to, inspection and |and surveying work,
does not constitute the comrencenent of a public work.

(c) (1) For purposes of this section, if any canpus of the
California State University chooses to use the funds described in
subdivision (a), then the "awardi ng body" is the Chancellor of the
California State University. For purposes of this subdivision, if the
chancellor is required by subdivision (a) to initiate and enforce
or to contract with a third party to initiate and enforce, a | abor
conpliance program then in addition to the requirenments described in
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subdi vi sion (b) of Section 1771.5, the Chancellor of the California
State University shall review the payroll records on at |east a
monthly basis to ensure the awarding body's conpliance with the |abor
compl i ance program

(2) For purposes of this subdivision, if an amardin? body
described in subdivision (a) is the Universit% of California or any
campus of that university, and that awarding body is required by
subdivision (a) to initiate and enforce, or to contract with a third
party to initiate and enforce, a |abor conpliance program then in
addition to the requirements described in subdivision (b) of Section
1771.5, the payroll records shall be reviewed on at |east a nonthly
basis to ensure the awarding body's conpliance with the |abor
conpl i ance program

d) (1) An awarding body described in subdivision (a) shall make a
witten finding that the awarding body has initiated and enforced,
or has contracted with a third party to initiate and enforce, the
| abor comnpliance program described in subdivision (a).

(2? égy I f an awardi ng body described in subdivision (a) is a
schoo istrict, the governing body of that district shall transnit
to the State Allocation Board, in the manner determ ned by that
board, a copy of the finding described in paragraph (1).

(B) The State Allocation Board shall not release the funds
described in subdivision (a) to an awardi ng body that is a school
district until the State Allocation Board has received the witten
finding described in paragraph (1).

(O If the State Allocation Board conducts a postaward audit
procedure with respect to an award of the funds described in
subdivision (a) to an awarding body that is a school district, the
State Allocation Board shall verify, in the manner determ ned by that
board, that the school district has conplied with the requirenents
of this subdivision.

(3) If an awardi ng body described in subdivision (ag is a
community college district, the Chancellor of the California State
University, or the office of the President of the University of
California or any campus of the University of California, that
awar di ng body shall transmit, in the manner determ ned by the
Director of Industrial Relations, a copy of the finding described in
paragraph (1) to the director of that department, or the director of
any successor agency that is responsible for the oversight of
enpl oyee wage and enpl oyee work hours | aws.

(ey Because the reasonable costs directly related to nonitoring
and enforcing conpliance with the prevailing wage requirenents are
necessary oversight activities, integral to the cost of construction
of the public works projects, notw thstanding Section 17070.63 of the
Educati on Code, the grant anpbunts as described in Chapter 12.5
(commencing with Section 17070.10) of Part 10 of Division 1 of Title
1 of the Education Code for the costs of a new construction or
noder ni zati on project shall include the state's share of the
reasonable and directly related costs of the |abor conpliance program
used to nonitor and enforce conpliance with prevailing wage
requi rements.

(f) This section shall only apply to contracts awarded prior to
January 1, 2012

1772. Workers enpl oyed by contractors or subcontractors in the
execution of any contract for public work are deemed to be enpl oyed
upon public work.

1773. The body awardi ng any contract for public work, or otherw se
undertaking any public work, shall obtain the general prevailing rate
of per diem wages and the general prevailing rate for holiday and
overtine work in the locality in ich the public work is to be
perforned for each craft, classification, or type of worker needed to
execute the contract fromthe Director of Industrial Relations. The
hol i days upon which those rates shall be Faid need not be specified
by the amardin? body, but shall be all ho idays recogni zed in the
applicable collective bar?aining agreenent. If the prevailing rate is
not based on a collective bargained rate, the holidays upon which
the prevailing rate shall be paid shall be as provided in Section
6700 of the CGovernnent Code.

In determining the rates, the Director of Industrial Relations
shal | ascertain and consider the applicable wage rates established by
col l ective bargaining agreenments and the rates that may have been
predeternined for federal public works, within the locality and in
the nearest |abor narket area. Were the rates do not constitute the
rates actually prevailing in the locality, the director shall obtain
and consider further data fromthe | abor organi zati ons and enpl oyers
or enpl oyer associations concerned, including the recognized
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collective bargaining representatives for the particular craft,
classification, or type of work involved. The rate fixed for each
craft, classification, or type of work shall be not less than the
prevailing rate paid in the craft, classification, or type of work.

If the director deternmines that the rate of prevailing wage for
any craft, classification, or type of worker is the rate established
by a collective bargaining agreement, the director may adopt that
rate by reference as provided for in the collective bargaining
agreenent and that determination shall be effective for the Iife of
the agreement or until the director determ nes that another rate
shoul d be adopt ed.

1773. 1. a) Per diem wages, as the termis used in this chapter or
in any other statute applicable to public works, includes enployer
payments for the foll ow ng

1) Health and wel fare.

2) Pension.

3) Vacati on.

4) Travel .

5) Subsi stence. o )

6 Agprentlceshlp or other training pro?rans aut hori zed by
Section 3093, to the extent that the cost of training is reasonably
related to the amount of the contributions.

(7? Wor ker protection and assi stance progranms or conmittees
establ i shed under the federal Labor Management Cooperation Act of
1978 (29 U.S.C. Sec. 1l75a), to the extent that the activities of the
prograns or committees are directed to the monitoring and enforcenent
of Taws related to public works.

(8) Industry advancement and col |l ective bargaining agreenents
adm nistrative fees, provided that these payments are required under
a coll ective bargai ning agreemnent pertainin? to the particular craft,
classification, or type of work within the Tocality or the nearest
| abor market area at issue,.

(9) OQher purposes simlar to those specified in paragraphs (1) to
(8), 1nclusive.

b) Enpl oyer paynents include all of the follow ng:

1) The rate of contribution irrevocably nade by the enployer to a
trustee or third person Pursuant to a plan, fund, or program

(2) The rate of actual costs to the enployer reasonably
anticipated in providing benefits to workers pursuant to an
enforceable conmmitnent to carry out a financiall¥ responsi bl e plan or
program conmmuni cated in witing to the workers affected.

3) Payments to the California Apprenticeship Council pursuant to
Section 1777.5.

(c) Enployer paynments are a credit against the obligation to ay
the general prevailing rate of per diem wages. However, credit sha
not be granted for benefits required to be provided by other state or
federal law, or for paynents made to nonitor and enforce | aws
related to public works if those paynents are not made to a program
or conmmttee established under the federal Labor Mnagenent
Cooperation Act of 1978 (29 U S.C. Sec. 175a). Credits for enployer
paynments also shall not reduce the obligation to pay the hourly
straight time or overtine wages found to be prevalling. However, an
i ncreased enpl oyer payment contribution that results in a | ower
hourly straight time or overtime wage shall not be considered a
violation of the applicable prevailing wage deternmination if all of
the following conditions are met:

(1) The increased enployer paynent is made pursuant to criteria
set forth in a collective bargai ning agreenent.

(2) The basic hourly rate and increased enpl oyer paynent are no
I ess than the general prevailing rate of per diem wages and the
gener al Prevailing rate for holiday and overtinme work in the director'
s general prevailing wage determ nation.
~ (3) The enployer paynment contribution is irrevocable unless made
in error.

(dL An enpl oyer may take credit for an enployer paynment specified
in subdivision (b), even if contributions are not nade, or costs are
not paid, during the sanme pay period for which credit is taken, if
the empl oyer regularly makes the contributions, or regularly pays the
gosts, for the plan, fund, or programon no less than a quarterly

asi s.
(e? The credit for enployer paynments shall be conputed on an
annual i zed basis when the enployer seeks credit for enployer payments
that are higher for public works projects than for private
construction perforned by the same enployer, unless one or nore of
the follow ng occur:

(1) The enpl oyer has an enforceabl e obligation to make the higher
ratﬁ of paynents on future private construction perforned by the
enpl oyer .

(2) The higher rate of paynents is required by a project |abor
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agr eenent .

(3) The paynents are made to the California Apprenticeship Counci
pursuant to Section 1777.5.

(4) The director determ nes that annualization would not serve the
purposes of this chapter.

f) (1) For the purpose of determ ning those per diem wages for
contracts, the representative of any craft, classification, or type
of worker needed to execute contracts shall file with the Departnent
of Industrial Relations fully executed copies of the collective
bar gai ni ng agreenents for the particular craft, classification, or
type of work involved. The collective bargaining agreenents shall be
filed after their execution and thereafter nmay be taken into
consi deration pursuant to Section 1773 whenever they are filed 30
days prior to the call for bids. If the collective bargaining
agreenent has not been formalized, a typescript of the final draft
may be filed tenporarily, acconpanied by a statement under penalty of
perjury as to its effective date. o

(2) Wen a coPy of the collective bargai ning agreenent has
previously been filed, fully executed copies of all nodifications and
extensions of the agreenent that affect per di em wages or holidays
shall be filed.

(3) The failure to conply with filing requirenents of this
subdi vi sion shall not be grounds for setting aside a prevailing wage
determnation if the information taken into consideration is correct.

1773.2. The body awardi ng any contract for public work, or

ot herw se undertaking any public work, shall specify in the call for
bids for the contract, and in the bid specifications and in the
contract itself, what the general rate of per diem wages is for each
craft, classification, or type of worker needed to execute the
contract.

In lieu of specifying the rate of wages in the call for bids, and
in the bid specifications and in the contract itself, the awarding
bodY may, in the call for bids, bid specifications, and contract,
include a statenent that copies of the prevailing rate of per diem
wages are on file at its principal office, which shall be nade
available to any interested party on request. The awarding body shall
al so cause a copy of the determ nation of the director of the
prevailing rate of per diem wages to be posted at each job site.

1773.3. (a) (1) An awardi ng agency shall provide notice to the
Department of Industrial Relations of any public works contract

su jgct to the requirenents of this chapter, within five days of the
awar d.

(2? The notice shall be transmitted electronically in a format
specified by the departnment and shall include the nane of the
contractor, any subcontractor |isted on the successful bid, the bid
and contract award dates, the contract ampunt, the estimated start
and conpl etion dates, job site |ocation, and any additional
informati on the departnent specifies that aids in the adm nistration
and enforcement of this chapter.

(b) I'n lieu of responding to any specific request for contract
award information, the departnent may nake the infornmation provided
by awardi ng bodies pursuant to this section available for public
review on Its Internet Wb site

1773.4. Any prospective bidder or his representative, any
representative of any craft, classification or type of workman

i nvol ved, or the amardinP body may, within 20 days after commencenent
of advertising of the call for bids by the awardi ng body, file with
the Director of Industrial Relations a verified petition to review
the determ nation of any such rate or rates qun the ground that they
have not been determ ned in accordance with the provision of Section
1773 of this code. Wthin two days thereafter, a copy of such
petition shall be filed with the awardi ng body. The petition shal

set forth the facts upon which it is based. The Director of

Industrial Relations or his authorized representative shall, upon
notice to the petitioner, the awarding body and such other persons as
he deens proper, including the recognized collective bargaining
representatives for the particular crafts, classifications or types
of work involved, institute an investigation or hold a hearing

Wthin 20 days after the filing of such petition, or within such

| onger period as agreed upon by the director, the awarding body, and
all the interested parties, he shall nmake a determnati on and
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transmt the same in witing to the awarding body and to the
interested parties.

Such determination shall be final and shall be the determ nation
of the awarding body. Upon receipt b% it of the notice of the filing
of such petition the body awardi ng the contract or authorizing the
public work shall extend the closing date for the subm ssion of bids
or the starting of work until five days after the determ nation of
the general prevailing rates of per diem wages pursuant to this
section.

Upon the filing of anY such petition, notice thereof shall be set
forth in the next and all subsequent publications by the awarding
body of the call for bids. No other notice need be given to bidders
b¥ t he awar di ng bodY bg publication or otherwi se. The determ nation
of the director shall be included in the contract.

1773.5. (a) The Director of Industrial Relations may establish
rules and regul ations for the purpose of carrying out this chapter,
including, but not limted to, the responsibilities and duties of
awar di ng bodi es under this chapter.

When a request is made to the director for a determ nation of
whet her a specific project or type of work awarded or undertaken by a
political subdivision is a public work, he or she shall nmnmke that
determ nation within 60 days receipt of the last notice of support or
opposition fromany interested party relating to that project or
type of work that was not unreasonably del ayed, as determned by the
director. If the director deens that the conplexity of the request
requires additional tinme to nake that determnation, the director may
have up to an additional 60 days if he or she certifies in witing
to the requestor, and any interested party, the reasons for the
extension. If the requestor is not a political subdivision, the

requester shall, within 15 days of the request, serve a copy of the
request upon the political subdivision, in which event the politica
subdi vision shall, within 30 days of its receipt, advise the director

of its position regarding the request. For projects or types of work
that are otherw se private devel opnent projects receiving public
funds, as specified in subdivision (b) of Section 1720, the director
shal | determine whether a specific project or type of work is a
public work within 120 days of recelpt of the last notice of support
or opposition relating to that project or type of work from any
interested party that was not unreasonably del ayed, as determ ned by
the director.

(c) If an adm nistrative appeal of the director's determ nation is
made, it shall be made within 30 days of the date of the
determ nation. The director shall issue a determ nation on the
admini strative appeal within 120 days after receipt of the |ast
noti ce of support or opposition relating to that appeal from any
interested party that was not unreasonably del ayed, as deternined by
the director. The director may have up to an additional 60 days if he
or she certifies in witing to the party requesting the appeal the
reason for the extension

(d) The director shall have quasi-legislative authority to
determ ne coverage of projects or types of work under the prevailing
wage | aws of this chapter. A final determination on any
adm nistrative appeal is subject to judicial review pursuant to
Section 1085 of the Code of Civil Procedure. These deterninations,
and any determnations relating to the general prevailing rate of per
di em wages and the general prevailing rate for holiday, shift rate,
and overtinme work, shall be exenpt from the Administrative Procedure
Act (Chapter 3.5 (comrencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Governnent Code).

1773.6. If during any quarterly period the Director of Industrial
Rel ati ons shall determine that there has been a change in any
prevailing rate of per diem wages in any locality he shall make such
chanFe avail able to the awardi ng body and his deternination shall be
final. Such determination by the Director of Industrial Relations
shall not be effective as to any contract for which the notice to

bi dders has been publi shed.

1773.7. The provisions of Section 11250 of the CGovernnent Code
shall not be applicable to Sections 1773, 1773.4, and 1773.6.

1773.8. An increased enpl oyer paynent contribution that results in
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a | ower taxable wage shall not be considered a violation of the
appllcable prevailing wage determi nation so long as all of the
following conditions are net:

(a) The increased enployer paynent is made pursuant to criteria
set forth in a collective bargai ning agreenent.

(b) The increased enployer Paynent and hourly straight tine and
overtime wage conbined are no |less than the general prevailing rate
of per di em wages.
~ (c) The enmployer paynment contribution is irrevocable unless made
in error.

1773.9. (a) The Director of Industrial Relations shall use the

met hodol ogy set forth in subdivision (b) to determ ne the genera
prevailing rate of per diemwages in the locality in which the public
work is to be perforned.

(b) The general prevailing rate of per diem wages includes all of
the foll ow ng:

(1) The basic hourly wage rate being paid to a majority of workers
engaged in the particular craft, classification, or type of work
within the locality and in the nearest |abor market area, if a
majority of the workers is paid at a single rate. If no single rate
is being paid to a majority of the workers, then the single rate
bei ng Paid to the greatest nunber of workers, or nodal rate, is
prevailing. If a nodal rate cannot be determ ned, then the director
shal |l establish an alternative rate, consistent with the nethodol ogy
for determining the nodal rate, by considering the appropriate
col l ective bargaining agreenments, federal rates, rates in the nearest
| abor market area, or other data such as wage survey data.

(2) Oher enployer paynments included in per diem wages pursuant to
Section 1773.1 and as included as part of the total hourly wage rate
from which the basic hourly wage rate was derived. In the event the
total hourly wage rate does not include any enployer paynents, the
director shall establish a prevailin% ?1 | oyer paynent rate by the

same procedure set forth in paragrap .
(3? The rate for holiday and overtime work shall be those rates
spec

ied in the collective bargalnin% agreenent when the basic
hourly rate is based on a collective bargaining agreement rate. In
the event the basic hourly rate is not based on a collective
bar gai ni ng agreenent, the rate for holidays and overtine work, if
any, jppluded with the prevailing basic hourly rate of pay shall be
revailin
P (c) (1) If the director determnes that the general Prevailing
rate of per diem wages is the rate established by a collective
bar gai ni ng agreenent, and that the collective bargai ning agreenent
contains definite and predeterm ned changes during its termthat wll
affect the rate adopted, the director shall incorporate those
changes into the determnation. Predetermi ned changes that are
rescinded prior to their effective date shall not be enforced

(2) Wien the director determines that there is a definite and
predet erm ned change in the general prevailing rate of per diem wages
as described in para?ra%h (1), but has not published, at the tinme of
the effective date of the predeterm ned change, the allocation of
the predeterm ned change as between the basic hourly wage and other
enpl oyer paynents included in per diem wages pursuant to Section
1773.1, a contractor or subcontractor may allocate paynments of not
| ess than the anmpunt of the definite an redet erm ned change to
either the basic hourly wage or other enployer payments included in
per diem wages for up to 60 days following the director's publication
of the Sﬁecific al l ocation of the predeterm ned change.

(3) en the director deternines that there is a definite and
predet erm ned change in the general prevailing rate of per di em wages
as described in paragraph (1), but the allocation of that
predet ermi ned change as between the basic hourly wage and ot her
enpl oyer paynents i1ncluded in per diem wages pursuant to Section
1773.1 is subsequently altered by the parties to a collective
bar gai ni ng agreenent described in paragraph (1), a contractor or
subcontractor may allocate paynments of not |less than the amount of
the definite and predeterm ned change in accordance with either the
originally published allocation or the allocation as altered in the
col 'ective bargaining agreenent.

1773.11. (a) Notwi thstanding any other provision of |aw and excePt
as ot herwi se ﬁrovided by this section, if the state or a politica
subdi vi sion thereof agrees by contract with a private entity that the
private entity's enployees receive, in performng that contract, the
general prevailing rate of per diem wages and the general prevailing
rate for holiday and overtinme work, the director shall, upon a
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request by the state or the political subdivision, do both of the
foll owi ng:

(1) Deternmine, as otherw se provided by law, the wage rates for
each craft, classification, or type of worker that are needed to
execute the contract.

(2) Provide these wage rates to the state or political subdivision
that requests them

This section does not apply to a contract for a public work,
as defined in this chapter.

(c) The director shall determi ne and provide the wage rates
described in this section in the order in which the requests for
these wage rates were received and regardl ess of the cal endar year in
which they were received. |If there are nore than 20 pendi ng requests
in a calendar year, the director shall respond only to the first 20
requests in the order in which they were received. If the director
determines that funding is available in any cal endar year to
determ ne and provide these wage rates in response to nore than 20
requests, the director shall respond to these requests in a manner
consistent with this subdivision.

1774. The contractor to whom the contract is awarded, and any
subcontractor under him shall Fay not less than the specified
prevailing rates of wages to all workmen enployed in the execution of
the contract.

1775. (a) (1) The contractor and any subcontractor under the
contractor shall, as a penalty to the state or political subdivision
on whose behal f the contract 1s nade or awarded, forfeit not nore
than two hundred dollars ($200) for each cal endar day, or portion
thereof, for each worker paid |less than the prevailing wage rates as
determ ned by the director for the work or craft in ich the worker
is enployed for any public work done under the contract by the
contractor or, except as provided in subdivision (b), by any
subcontractor under the contractor.

(2) (A The anount of the penalty shall be determ ned by the Labor
Conmi ssi oner based on consideration of both of the follow ng:

(i) Whether the failure of the contractor or subcontractor to pay
the correct rate of per diem wages was a good faith nistake and, if
so, the error was pronptly and voluntarily corrected when brought to
the attention of the contractor or subcontractor.

(ii) Whether the contractor or subcontractor has a prior record of
failing to neet its prevailing wage obligations.

(B) (i) The penalty may not be less than forty dollars é$40) for
each cal endar day, or portion thereof, for each worker paid |ess than
the prevailing wage rate, unless the failure of the contractor or
subcontractor to pay the correct rate of per diem wages was a good
faith m stake and, I1f so, the error was pronptly and voluntarily
corrected when brought to the attention of the contractor or
subcontractor.

(ii) The penalty may not be | ess than eightg dol I ars ($80? for
each cal endar day, or portion thereof, for each worker paid |ess than
the prevailing wage rate, if the contractor or subcontractor has
been assessed penalties within the previous three years for failing
to neet its prevailing wage obligations on a separate contract,
unl ess those penalties were subsequently w thdrawn or overturned.

(iii) The penalty may not be less than one hundred twenty dollars
($120) for each calendar day, or portion thereof, for each worker
paid less than the prevailing wage rate, if the Labor Comm ssioner
determnes that the violation was willful, as defined in subdivision
(c) of Section 1777. 1.

(© If the anmount due under this section is collected fromthe
contractor or subcontractor, any outstanding wage clai m under Chapter
1 (commencing with Section 1720) of Part 7 of Division 2 against
that contractor or subcontractor shall be satisfied before applying
that anmobunt to the penalty inposed on that contractor or
subcontractor pursuant to this section

(D) The determ nation of the Labor Conm ssioner as to the anount
of the penalty shall be reviewable only for abuse of discretion

The difference between the ﬁrevailing wage rates and the
amount paid to each worker for each cal endar day or portion thereof
for which each worker was paid less than the prevailing wage rate
shall be paid to each worker by the contractor or subcontractor, and
the body awarding the contract shall cause to be inserted in the
contract a stipulation that this section will be conplied with.

(b) If a worker enployed by a subcontractor on a public works
project is not paid the general prevailing rate of per diem wages by
the subcontractor, the prine contractor of the project is not liable
for any penalties under subdivision (a) unless the prinme contractor
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had know edge of that failure of the subcontractor to pay the
specified prevailing rate of wages to those workers or unless the
prinme contractor fails to comply with all of the follow ng
requirenents:

(1) The contract executed between the contractor and the
subcontractor for the performance of work on the public works project
shal |l include a copy of the provisions of this section and Sections
1771, 1776, 1777.5, 1813, and 1815.

(2) The contractor shall nonitor the paﬁnﬁnt of the specified
general prevailing rate of per diem wages by the subcontractor to the
enpl oyees, by periodic review of the certified payroll records of
t he subcontractor.

(3) Upon beconing aware of the failure of the subcontractor to pay
his or her workers the specified prevailing rate of wages, the
contractor shall diligently take corrective action to halt or rectify
the failure, including, but not limted to, retaining sufficient
funds due the subcontractor for work performed on the public works
proj ect.

§4) Prior to making final paynent to the subcontractor for work
performed on the public works project, the contractor shall obtain an
af fidavit signed under ﬁenalty of perjury from the subcontractor
that the subcontractor has pald the specified general prevailing rate
of per diem wages to his or her enployees on the public works
project and any anmpunts due pursuant to Section 1813.

(c) The Division of Labor Standards Enforcenent shall notify the
contractor on a public works project within 15 days of the receipt by
the Division of Labor Standards Enforcenment of a conplaint of the
failure of a subcontractor on that public works project to pay
wor kers the general prevailing rate of per diem wages.

1776. (a) Each contractor and subcontractor shall keep accurate
payroll records, show ng the name, address, social security nunber,
work classification, straight time and overtime hours worked each day
and week, and the actual per diem wages paid to each journeynan,
apprentice, worker, or other enployee enployed by himor her in
connection with the public work. Each payroll record shall contain or
be verified by a witten declaration that it is nmade under penalty

of perjury, stating both of the follow ng:

(1) The information contained in the payroll record is true and
correct.

(2) The enployer has conplied with the requirenments of Sections
1771, 1811, and 1815 for any work perforned by his or her enployees
on the public works project.

(b? The payroll|l records enunerated under subdivision (a) shall be
certified and shall be available for inspection at all reasonable
Bours at the principal office of the contractor on the follow ng

asi s:

(1) Acertified copy of an enployee's payroll record shall be made
avai l abl e for inspection or furnished to the enployee or his or her
authorized representative on request.

(2) Acertified copg of all payroll records enunerated in
subdi vision (a) shall be nade avail able for inspection or furnished
upon request to a representative of the body amardinﬂ the contract
and the Division of Labor Standards Enforcenent of the Departnent of
Industrial Relations.

(3) Acertified copg of all payroll records enunerated in
subdi vision (a) shall be nade avail abl e upon request by the public
for inspection or for copies thereof. However, a request by the
public shall be made through either the body awarding the contract or
the Division of Labor Standards Enforcement. If the requested
payroll records have not been provided pursuant to paragraph (2), the
requesting party shall, prior to being provided the records,
rei nburse the costs of preparation by the contractor, subcontractors,
and the entity through which the request was nmade. The public may
not be given access to the records at the principal office of the
contractor.

(c) Unless required to be furnished directly to the Labor
Conmi ssi oner in accordance with paragraph (3) of subdivision (a) of
Section 1771.4, the certified payroll records shall be on forms
provi ded by the Division of Labor Standards Enforcenent or shal
contain the same information as the forns provided by the division.
The payroll records may consist of printouts of payroll data that are
mai nt ai ned as conputer records, if the printouts contain the sane
information as the forms provided by the division and the printouts
are verified in the manner specified in subdivision (a).

(d) A contractor or subcontractor shall file a certified copy of
the records enunerated in subdivision ga) with the entity that
requested the records within 10 days after receipt of a witten
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request.

(e) Except as provided in subdivision (f), any copy of records
nmade avail able for inspection as copies and furnished upon request to
the public or any public agency by the awardi ng body or the Division
of Labor Standards Enforcenent shall be marked or obliterated to
prevent disclosure of an individual's nanme, address, and socia
security nunber. The nanme and address of the contractor awarded the
contract or the subcontractor perform ng the contract shall not be
mar ked or obliterated. Any copy of records nmamde avail able for
i nspection by, or furnished to, a multienployer Taft-Hartley trust
fund (29 U.S.C. Sec. 186(c)(5)) that requests the records for the
purposes of allocating contributions to participants shall be marked
or obliterated only to prevent disclosure of an individual's ful
soci al security nunber, but shall provide the last four digits of the
soci al security nunber. Any copy of records nmade avail able for
i nspection by, or furnished to, a Hoint | abor - managenent conmittee
established pursuant to the federal Labor Managenent Cooperation Act
of 1978 (29 U.S.C. Sec. 175a) shall be marked or obliterated only to
prevent disclosure of an individual's social security nunber.

(f) (1) Notwithstanding any other provision of |aw, agencies that
are included in the Joint Enforcenent Strike Force on the Underground
Econony established pursuant to Section 329 of the Unenpl oyment
I nsurance Code and other |aw enforcenent agencies investigating
viol ations of law shall, upon request, be provided nonredacted copies
of certified payroll records. Any copies of records or certified
payroll made available for inspection and furnished upon request to
the public by an agency included in the Joint Enforcenent Strike
Force on the Underground Econony or to a |aw enforcenment agency
investigating a violation of |aw shall be marked or redacted to
prevent disclosure of an individual's nanme, address, and socia
security nunber.

(2) An enployer shall not be liable for damages in a civil action
for an% reasonabl e act or omission taken in good faith in conpliance
with this subdivision.

(?) The contractor shall informthe body awardi ng the contract of
the location of the records enunerated under subdivision (a),
incIuding the street address, city, and county, and shall, within
five working days, provide a notice of a change of |ocation and
addr ess.

(h) The contractor or subcontractor has 10 days in which to conply
subsequent to receipt of a witten notice requesting the records
enunerated in subdivision (a). In the event that the contractor or
subcontractor fails to conmply within the 10-day period, he or she
shall, as a penalty to the state or political subdivision on whose
behalf the contract is nmade or awarded, forfeit one hundred dollars
($100) for each cal endar day, or portion thereof, for each worker,
until strict conpliance is effectuated. Upon the request of the
Di vi si on of Labor Standards Enforcenent, these penalties shall be
wi t hhel d from progress paynents then due. A contractor is not subject
to a penalty assessment pursuant to this section due to the failure
of a subcontractor to conply with this section.

(i) The body awarding the contract shall cause to be inserted in
the contract stipulations to effectuate this section.

j) The director shall adopt rules consistent with the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of
Division 7 of Title 1 of the Governnment Code) and the Information
Practices Act of 1977 §Tit|e 1.8 (commencing with Section 1798) of
Part 4 of Division 3 of the Gvil Code) governing the rel ease of
these records, including the establishnment of reasonable fees to be
charged for reproducing copies of records required by this section.

1777. Any officer, agent, or representative of the State or of any
political subdivision who wilfully violates any provision of this
article, and any contractor, or subcontractor, or agent or
representative thereof, doing public work who neglects to conply with
any provision of section 1776 is guilty of a m sdemeanor.

1777.1. (a) Wenever a contractor or subcontractor performng a
public works project pursuant to this chapter is found by the Labor
Conmi ssioner to be in violation of this chapter with intent to
defraud, the contractor or subcontractor or a firm corporation,
artnership, or association in which the contractor or subcontractor
as any interest is ineligible for a period of not |ess than one year
or nore than three years to do either of the follow ng

élg Bid on or be awarded a contract for a public works project.

2) Performwork as a subcontractor on a public works project.
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(b) Whenever a contractor or subcontractor performng a public
wor ks project pursuant to this chapter is found by the Labor
Conmi ssioner to have committed two or nore separate wllful
violations of this chapter within a three-year period, the contractor
or subcontractor or a firm corporation, %artnership, or associ ation
in which the contractor or subcontractor has any interest is
ineligible for a period up to three years to do either of the
fol |l owi ng:

1) Bid on or be awarded a contract for a public works project.
2) Performwork as a subcontractor on a public works project.

c) Wienever a contractor or subcontractor performing a public
works project has failed to provide a tinely response to a request by
the Division of Labor Standards Enforcenent, the Division of
Apprenticeship Standards, or the awardi ng body to produce certified
payroll records pursuant to Section 1776, the Labor Conm ssioner
shall notify the contractor or subcontractor that, in addition to any
other penalties provided by law, the contractor or subcontractor
will be subject to debarment under this section if the certified
payroll records are not produced within 30 days after receipt of the
witten notice. If the conm ssioner finds that the contractor or
subcontractor has failed to conply with Section 1776 by that
deadl i ne, unless the conmmi ssioner finds that the failure to conply
was due to circunstances outside the contractor's or subcontractor's
control, the contractor or subcontractor or a firm corporation,
ﬁartnership, or association in which the contractor or subcontractor

as any interest is ineligible for a period of not |ess than one year
and not nore than three years to do either of the follow ng

1) Bid on or be awarded a contract for a public works project.

2) Performwork as a subcontractor on a public works project.

d) (1) In the event a contractor or subcontractor is determ ned
by the Labor Conmi ssioner to have knowingly committed a serious
viol ation of any provision of Section 1777.5, the Labor Conm ssi oner
may al so deny to the contractor or subcontractor, and to its
responsible officers, the right to bid on or to be awarded or perform
work as a subcontractor on any public works contract for a period of
uE to one year for the first violation and for a period of up to
three years for a second or subsequent violation. Each period of
debarment shall run from the date the determ nati on of nonconpliance
by the Labor Comni ssioner becones a final order.

(2? The Labor Commi ssioner shall consider, in deterninin% whet her
a violation is serious, and in determ ning whether and for how |l ong a
Party shoul d be debarred for violating Section 1777.5, all of the

ol | owi ng circunstances:

A ether the violation was intentional.

177785 Whet her the party has committed other violations of Section

(G Wiether, upon notice of the violation, the party took steps to
voluntarily renmedy the violation.

(D) Whether, and to what extent, the violation resulted in |ost
training opﬁortunltles for apprentices.

(E) Wiether, and to what extent, the violation otherw se harned
apprentices or apprenticeship prograns.

(e) Awllful violation occurs when the contractor or
subcontractor knew or reasonably should have known of his or her
obligations under the public works |law and deliberately fails or
deli berately refuses to conply with its provisions.

(f) The Labor Commi ssioner shall publish on the comm ssioner's
Internet Wb site a list of contractors who are ineligible to bid on
or be awarded a public works contract, or to performwrk as a
subcontractor on a public works project pursuant to this chapter. The
list shall contain the name of the contractor, the Contractors’

State License Board |icense nunber of the contractor, and the

ef fective period of debarnent of the contractor. Contractors shall be
added to the list upon issuance of a debarnent order and the

commi ssioner shall also notify the Contractors' State License Board
when the list is updated. At least annually, the conmm ssioner shall
noti fy awardi ng bodies of the availability of the list of debarred
contractors. The conmi ssioner shall also place advertisenents in
construction industry publications targeted to the contractors and
subcontractors, chosen by the conmi ssioner, that state the effective
peri od of the debarment and the reason for debarnent. The
advertisenents shall anear one time for each debarnent of a
contractor in each publication chosen by the conm ssioner. The
debarred contractor or subcontractor shall be liable to the

conmi ssioner for the reasonable cost of the advertisenents, not to
exceed five thousand dollars ($5,000). The anmpbunt paid to the

conmi ssioner for the advertisenents shall be credited against the
contractor's or subcontractor's obligation to pay civil fines or
penalties for the same willful violation of this chapter.

(g) For purposes of this section, "contractor or subcontractor"
nmeans a firm corporation, partnership, or association and its
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responsi bl e nanagin% officer, as well as any supervisors, nanagers
and officers found by the Labor Conm ssioner to be personally and
substantially responsible for the willful violation of this chapter.

(h) For the purposes of this section, the term "any interest”
nmeans an interest In the entity bidding or perform ng work on the
public works project, whether as an owner, partner, officer, manager,
enpl oyee, agent, consultant, or representative. "Any interest"
includes, but is not limted to, all instances where the debarred
contractor or subcontractor receives payments, whether cash or any
ot her form of conpensation, from any entity bidding or performng
work on the public works project, or enters into any contracts or
agreenments with the entity bidding or performing work on the public
wor ks project for services perforned or to be perfornmed for contracts
that have been or will be assigned or sublet, or for vehicles,
tool s, equi prent, or supplies that have been or will be sold, rented
or leased during the period fromthe initiation of the debarnent
proceedings until the end of the term of the debarment period. "Any
Interest” does not include shares held in a publicly traded
corporation if the shares were not received as conpensation after the
initiation of debarment from an entity bidding or perform ng work on
a public works project.

(i) For the purposes of this section, the term"entity" is defined
as a conpany, linmted liability conpany, association, partnership,
sole proprietorship, linmted ltability partnership, corporation
busi ness trust, or organization

j) The Labor Comm ssioner shall adopt rules and regul ations for
the administration and enforcenent of this section.

1777.5. (a) Nothing in this chapter shall prevent the enployment of
properly registered apprentices upon public works.

(b) Every apprentice enpl oyed upon public works shall be paid the
prevailing rate of per diem wages for apBrentlces in the trade to
whi ch he or she is registered and shall be enployed only at the work
of the craft or trade to which he or she is registered. .

(c) Only apprentices, as defined in Section 3077, who are in
trai ning under apprenticeship standards that have been approved by
the Chief of the Division of Apprenticeship Standards and who are
parties to witten apprentice agreenments under Chapter 4 (comencing
wi th Section 3070) of Division are eligible to be enployed at the
apprentice wage rate on public works. The enploynent and training of
each apprentice shall be in accordance with either of the follow ng

(1) The apﬁrentlceshlp standards and apprentice agreenents under
whi ch he or she is training.
- (2)|The rules and regulations of the California Apprenticeship
unci | .

(d) Wen the contractor to whom the contract is awarded by the
state or any political subdivision, in performng any of the work
under the contract, enploys workers in any apprenticeable craft or
trade, the contractor shall enploy apprentices in at |east the ratio
set forth in this section and may apply to any apprenticeship program
in the craft or trade that can provide apprentices to the site of
the public work for a certificate apProving the contractor under the
apprenticeship standards for the enploynment and training of o
aPprentlces in the area or industry affected. However, the decision
of the apprenticeship pro%ran1to approve or deny a certificate shal
be subject to review by the Adm nistrator of Apprenticeship. The
aﬁprentlceshlp program or programs, upon approving the contractor,
shal | arrange for the dispatch of apprentices to the contractor. A
contractor covered by an apprenticeship Progran1s standards shall not
be required to submit any additional application in order to include
addi ti onal public works contracts under that program
"Apprenticeable craft or trade,” as used in this section, nmeans a
craft or trade determined as an apprenticeable occupation in
accordance with rules and regul ations prescribed by the California
Apprenticeship Council. As used in this section, "contractor"

i ncl udes any subcontractor under a contractor who performs any public
wor ks not excluded by subdivision (0).

(e) Prior to comencing work on a contract for public works, every
contractor shall submit contract award information to an applicable
apprenticeship programthat can supply aﬁprentices to the site of the
public work. The information submtted shall include an estinate of
journeyman hours to be performed under the contract, the nunber of
apprentices proPosed to be enployed, and the approximte dates the
apprentices would be empl oyed. A copy of this information shall also
be submitted to the awarding body if requested by the awardi ng body.
Wthin 60 days after concluding work on the contract, each contractor
and subcontractor shall subnmit to the awardi ng body, if requested
and to the apprenticeship ﬁrogran1a verified statenment of the
j ourneyman and apprentice hours perfornmed on the contract. The
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i nformation under this subdivision shall be public. The
apprenticeship prograns shall retain this information for 12 nonths.

(f) The apprenticeship programthat can supply apprentices to the
area of the site of the public work shall ensure equal enploynent and
affirmati ve action in apprenticeship for wonen and minorities.

(g) The ratio of work perforned by apprentices to journeymen
enployed in a particular craft or trade on the public work may be no
hi gher than the ratio stipulated in the apprenticeship standards
under which the apprenticeship program operates where the contractor
agrees to be bound by those standards, but, except as otherw se

rovided in this section, in no case shall the ratio be |less than one
our of apprentice work for every five hours of journeyman work.

(h) This ratio of apprentice work to journeyman work shall apply
during any day or portion of a day when any journeyman is enployed at
the jobsite and shall be conputed on the basis of the hours worked
during the day by journeynmen so enployed. Any work performed by a
journeyman in excess of eight hours per day or 40 hours per week
shal | not be used to calculate the ratio. The contractor shall enploy
aPprentlces for the number of hours conputed as above before the end
of the contract or, in the case of a subcontractor, before the end
of the subcontract. However, the contractor shall endeavor, to the
greatest extent possible, to enﬂloy apprentices during the same tine
period that the journeymen in the sane craft or trade are enployed at
the jobsite. Were an hourly apprenticeship ratio is not feasible
for a particular craft or trade, the Admi nistrator of Apprenticeship,
upon apPIication of an apprenticeship program may order a m nimm
ratio of not |ess than one apprentice for each five journeymen in a
craft or trade classification

(i) A contractor covered by this section who has agreed to be
covered by an apprenticeship program s standards upon the issuance of
the approval certificate, or who has been previously approved for an
apprenticeship programin the craft or trade, shall enploy the
nunber of apprentices or the ratio of apprentices to journeymen
stipulated 1n the applicable apprenticeship standards, but i1n no
event less than the 1 to 5 ratio required by subdivision (Qg).

(j) Upon proper showi ng by a contractor that he or she enploys
apprentices in a particular craft or trade in the state on all of his
or her contracts on an annual average of not |ess than one hour of
apprentice work for every five hours of |abor perforned by
journeymen, the Adm nistrator of Apprenticeship may grant a
certificate exempting the contractor fromthe 1 to 5 hourly ratio, as
set forth in this section for that craft or trade

(k) An apprenticeship program has the discretion to grant to a
part|C|Eat|n contractor or contractor association a certificate,
whi ch shall be subject to the approval of the Adm nistrator of
Apprenticeship, exenpting the contractor fromthe 1 to 5 ratio set
forth in this section when it finds that any one of the follow ng
conditions is net:

(1) Unenployment for the previous three-nonth period in the area
exceeds an average of 15 percent.

(2) The nunber of apprentices in training in the area exceeds a
ratio of 1 to 5.

(3) There is a showﬁnﬁ that the apprenticeable craft or trade is
replacing at |east one-thirtieth of Its journeynen annually through
gpprenticeship training, either on a statew de basis or on a |oca

asi s.

(4) Assignnment of an apprentice to any work perforned under a
ublic works contract would create a condition that would jeopardize
is or her life or the life, safety, or property of fell ow enpl oyees

or the public at large, or the specific task to which the apprentice
is to be assigned is of a nature that training cannot be provided by
a j our neynan.

() en an exenption is granted pursuant to subdivision (k) to an
organi zation that represents contractors in a specific trade from
the 1 to 5 ratio on a local or statew de basis, the nenber
contractors shall not be required to submt individual aPpIications
for approval to local joint apprenticeship conmittees, if they are
al ready covered by the |ocal apprenticeship standards. _

gn) (1) A contractor to whom a contract is awarded, who, in
performng any of the work under the contract, enploys j ourneymen or
aﬁprentlces in any apprenticeable craft or trade shall contribute to
the California Apprenticeship Council the sanme anpunt that the
director determines is the ﬁrevailin anmount of apprenticeship
training contributions in the area of the public works site. A
contractor na% take as a credit for paynents to the council any
anounts paid by the contractor to an approved apprenticeship program
that can supply apprentices to the site of the Bublic wor ks proj ect.
The contractor may add the anobunt of the contributions in conputing
his or her bid for the contract.

(2) At the conclusion of the 2002-03 fiscal year and each fisca
year thereafter, the California Apprenticeship Council shal
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distribute training contributions received by the council under this
subdi vi sion, less the expenses of the Departnment of Industrial

Rel ations for adm nistering this subdivision, by making grants to
approved apprenticeship prograns for the purpose of training
apprentices. The funds shall be distributed as foll ows:

(A) If there is an approved nultienpl oyer apprenticeship pro%{aw
serving the sanme craft or trade and geographic area for which the
training contributions were nade to the council, a grant to that
program shal | be nade.

?B) If there are two or nore approved nultienpl oyer aaﬁrenticeship
progr ams serV|ng the sane craft or trade and pountg for ich the
training contributions were nade to the council, the grant shall be
di vi ded anong those prograns based on the nunber of apprentices from
that county registered in each program

(O Al tralnin% contributions not distributed under subparagraphs
(A) and (B) shall be used to defray the future expenses of the
Department of |ndustrial Relations for the administration and
endorcenent of apprenticeship standards and requirements under this
code.

(3) Al training contributions received pursuant to this
subdi vi si on shall be deﬁosited in the Apprenticeship Training
Contribution Fund, which is hereby created in the State Treasury.
Upon appropriation by the Legislature, all noneys in the
Apprenticeship Training Contribution Fund shall be used for the
purpose of carrying out this subdivision and to pay the expenses of
the Departnment of Industrial Relations

(n) The body awarding the contract shall cause to be inserted in
the contract stipulations to effectuate this section. The
stipulations shall fix the responsibility of conpliance with this
section for all apprenticeable occupations with the prinme contractor.

(o) This section does not apply to contracts of genera
contractors or to contracts of specialty contractors not bidding for
work through a general or prine contractor when the contracts o
general contractors or those sgecialty contractors involve |ess than
thirty thousand dollars ($30,000).

(p) An awarding body that inplenments an approved |abor conpliance
program in accordance w th subdivision (b) of Section 1771.5 may,
with the approval of the director, assist in the enforcement of this
section under the terns and conditions prescribed by the director.

1777.6. An enployer or a labor union shall not refuse to accept
otherwi se qualified enployees as registered apprentices on any public
works on any basis listed in subdivision (a) of Section 12940 of the
Government Code, as those bases are defined in Sections 12926 and
12926.1 of the Governnent Code, except as provided in Section 3077 of
this code and Section 12940 of the Government Code.

1777.7. (a) (1) If the Labor Conm ssioner or his or her designee
determ nes after an investigation that a contractor or subcontractor
knowi ngly violated Section 1777.5, the contractor and any
subcontractor responsible for the violation shall forfeit, as a civil
penalty to the state or political subdivision on whose behal f the
contract is made or awarded, not nore than one hundred dollars ($100)
for each full calendar day of nonconpliance., The anmount of this
penalty may be reduced by the Labor Conmissioner if the anmount of the
penalty woul d be disproportionate to the severity of the violation.

A contractor or subcontractor that knowi ngly commits a second or
subsequent violation within a three-year period, if the nonconpliance
results in apprenticeship training not being provided as required by
this chapter, shall forfeit as a civil penalty the sum of not nore
than three hundred dollars ($300) for each full cal endar day of
nonconpl i ance.

(2) Inlieu of the penalty provided for in this subdivision, the
Labor Conm ssioner may, for a first-tine violation and with the
concurrence of an apprenticeship program described in subdivision (d)
of Section 1777.5, order the contractor or subcontractor to provide
apprentice enploynment equivalent to the work hours that would have
been provided for apprentices during the period of nonconpliance.

(b) The Labor Commi ssioner shall consider, in setting the anount
of a nonetary penalty, all of the follow ng circunstances:

1) Whether the violation was intentional
2) Wether the party has commtted other violations of Section
1777. 5.

(3) Wether, upon notice of the violation, the party took steps to
voluntarily remedy the violation.

(4) Wether, and to what extent, the violation resulted in |ost
training opportunities for apprentices.
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(5) Wiether, and to what extent, the violation otherw se harned
apprentices or apprenticeship prograns.

(c) (1) The Labor Conmi ssioner or his or her designee shall issue
a civil wage and penalty assessnent, in accordance with the
provi sions of Section 1741, upon determ nation of penalties assessed
under subdivisions (a) and (b?. Review of a civil wage and penalty
assessnment issued under this subdivision may be requested in
accordance with the provisions of Section 1742. The regul ati ons of
the Director of Industrial Relations, which govern proceedi ngs for
review of civil wage and penalty assessments and the w thhol di ng of
contract paynents under Article 1 (commencing with Section 1720) and
Article 2 (commencing with Section 1770), shall apply

(ZL For purposes of this section, a determ nation issued pursuant
to subdivision (a) or (b) includes a determi nation that has been
approved by the Labor Conmm ssioner and issued by an awardi ng body
that has been authorized to assist the director in the enforcenent of
Section 1777.5 pursuant to subdivision (p) of that section. The
Labor Conmi ssi oner nag intervene in any proceeding for review of a
determ nation issued by an amardin? body. If the Involvenent of the
Labor Commi ssioner in a |abor conpliance program enforcenent action
is limted to a review of the deternmination and the matter is
resolved without litigation b% or agai nst the Labor Conmi ssioner or
the departnent, the awarding body shall enforce any applicable
penalties, as specified in this section, and shall deposit any
penalties and forfeitures collected in the General Fund.

(d) The determ nation of the Labor Conm ssioner as to the anount
of the genalt i mposed under subdivisions (a) and (b) shall be
revi ewabl e on for an abuse of discretion.

(e) If a subcontractor is found to have violated Section 1777.5,
the prine contractor of the project is not liable for any penalties
under subdivision (a) unless the prime contractor had know edge of
the subcontractor's failure to comply with the provisions of Section
1777.5 or unless the prime contractor fails to conply with any of the
foll owi ng requirenents:

(1) The contract executed between the contractor and the
subcontractor for the performance of work on the public works project
shall include a copy of the provisions of Sections 1771, 1775, 1776
1777.5, 1813, and 1815.

(2) The contractor shall continually nonitor a subcontractor's use
of apprentices required to be enployed on the public works project
Pursuant to subdivision (d) of Section 1777.5, including, but not

imted to, periodic review of the certified payroll of the
subcontract or.
(3) Lﬁon becom ng aware of a failure of the subcontractor to
enpl oy the required nunber of apprentices, the contractor shall take
corrective action, including, but not limted to, retaining funds due
to the subcontractor for work perforned on the public works project
until the failure is corrected

(4) Prior to naking the final paynent to the subcontractor for
work performed on the public works prﬂject, the contractor shall
obtain a declaration signed under penalty of perjury fromthe
subcontractor that the subcontractor has enployed the required nunber
of aP rentices on the public works project.

( ? The Division of Labor Standards Enforcenent shall notify the
contractor on a public works project within 15 days of the receipt by
the division of a conrlaint that a subcontractor on that public
wor ks project know ngly violated Section 1777.5.

(g) The interpretation of Section 1777.5 and the substantive
requirenents of this section applicable to contractors or
subcontractors shall be in accordance with the regul ations of the
California Apprenticeship Council.

(h? The Director of Industrial Relations may adopt regulations to
establish guidelines for the inposition of nonetary penalties.

1778. Every person, who individually or as a representative of an
awardi ng or public bod% or officer, or as a contractor or
subcontractor doing public work, or agent or officer thereof, who
takes, receives, or conspires with another to take or receive, for
his own use or the use of any other person any portion of the wages
of any workman or working subcontractor, in connection with services
rendered upon any public work is guilty of a felony.

1779. Any person or agent or officer thereof who charges, collects,
or attenpts to charge or collect, directly or indirectly, a fee or
val uabl e consideration for registering any person for public work, or
for giving information as to where such enpl oynent may be procured,

http://www.leginfo.ca.gov/cgi-bin/di splaycode?section=lab& group=01001-02000& file=1770-1784[ 9/25/2015 3:01:41 PM]



CA Codes (lab:1770-1784)

or for placing, assisting in placing, or attenpting to place, any
person in public work, ether the person is to work directly for the
State, or any political subdivision or for a contractor or
subcontractor doing public work is guilty of a m sdemeanor.

1780. Any person acting on behalf of the State or any politica
subdi vi sion, or any contractor or subcontractor or agent or
representative thereof, doing any public work who places any order
for the enploynent of a worknman on ﬁublic work where the filling of
the order for enploynment involves the charging of a fee, or the
receiving of a valuable consideration fromany applicant for

enpl oynent is guilty of a m sdemeanor.

1781. (a) (1) Notw thstanding any other provision of law, a
contractor may, subject to paragraphs (2) and (3), bring an action in
a court of conpetent jurisdiction to recover from the body awarding

a contract for a public work or otherw se undertaking any public work
any increased costs incurred by the contractor as a result of any
deci sion by the body, the Departnent of Industrial Relations, or a
court that classifies, after the tine at which the body accepts the
contractor's bid or awards the contractor a contract in circunstances
where no bid is solicited, the work covered by the bid or contract

as a "public work," as defined in this chapter, to which Section 1771
applies, if that body, before the bid opening or awarding of the
contract, failed to identify as a "public work," as defined in this
chapter, in the bid specification or in the contract docunents that
portion of the work that the decision classifies as a "public work."

(2) The body awarding a contract for a public work or otherw se
undertaki ng any public work is not liable for increased costs in an
action described in paragraph (1) if all of the follow ng conditions
are net:

(A) The contractor did not directly submt a bid to, or directly
contract with, that body.

(B) The body stated in the contract, agreenent, ordinance, or
other witten arrangenment by which it undertook the public work that
the work described In paragraph (1) was a "public work," as defined
in this chapter, to which Section 1771 applies, and obligated the
party with whom the body nekes its witten arrangenent to cause the
wor k described in paragraph (1) to be perforned as a "public work."

(C The body fulfilled all of its duties, if anK, under the Cvi
Code or any other provision of |law pertaining to the body providing
and mai ntaining bonds to secure the paynment of contractors, including
the paynent of wages to workers perforning the work described in
para%raph (1). . . . . .

(3) If a contractor did not directly subnit a bid to, or directly
contract with a body awarding a contract for, or otherw se
undertakin% a ﬁublic work, the liability of that body in an action
commenced by the contractor under subdivision (a) is limted to that
portion of a judgment, obtained by that contractor against the body
that solicited the contractor's bid or awarded the contract to the
contractor, that the contractor is unable to satisfy. For purposes of
this Paragraph, a contractor may not be deened to be unable to
satisfy any portion of a judgnment unless, in addition to other
col l ection neasures, the contractor has nmade a good faith attenmpt to
collect that portion of the judgnent against a surety bond,
guarantee, or some other form of assurance.

(b) When construction has not commenced at the time a fina
decision by the Departnment of Industrial Relations or a court
classifies all or part of the work covered by the bid or contract as
a "public work," as defined in this chapter, the body that solicited
the bid or awarded the contract shall rebid the "public work" covered
by the contract as a "public work," any bid that was submtted and
any contract that was executed for this work are null and void, and
the contractor may not be conmpensated for any nonconstruction work
al ready perforned unless the body soliciting the bid or awardi ng the
contract has agreed to conpensate the contractor for this work.

c) For purposes of this section:

1) "Awardi ng body" does not include the Departnment of General
Services, the Departnent of Transportation, or the Department of
Wat er Resour ces.

2; "I ncreased costs" includes, but is not limted to:

A) Labor cost increases required to be paid to workers who
perform or perfornmed work on the "public work" as a result of the
events described in subdivision (a).

(B) Penalties for a violation of this article for which the
contractor is liable, and which violation is the result of the events
descri bed in subdivision (a).
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1782. (a) A charter city shall not receive or use state funding or
financial assistance for a construction project if the city has a
charter provision or ordinance that authorizes a contractor to not
comply wth the provisions of this article on any public works
contract.

(b) A charter city shall not receive or use state funding or
financial assistance for a construction project if the city has
awarded, within the prior two years, a public works contract w thout
requiring the contractor to conply with all of the provisions of this
article. This subdivision shall not apply if the charter city's
failure to include the prevailing wage or apprenticeship requirenent
in a particular contract was inadvertent and contrary to a city
charter provision or ordinance that otherw se requires conpliance
with this article.

(c) A charter city is not disqualified by subdivision ?a) from
receiving or using state funding or financial assistance for its
construction projects if the charter city has a |l ocal prevailing wage
ordi nance for all its public works contracts that includes
requi rements that in all respects are equal to or greater than the
requi renents inposed by the provisions of this article and that do
not authorize a contractor to not conply with this article.

d) For Burposes of this section, the follow ng shall aPpIy:

1) A public works contract does not include contracts tor
projects of twenty-five thousand dollars ($25,6000) or |ess when the
project is for construction work, or projects of fifteen thousand
dollars ($15,000) or less when the project is for alteration
demolition, repalr, or maintenance worKk.

(2) A charter city includes any agency of a charter cit% and any
entity controlled by a charter city whose contracts would be subject
to this article.

(3) A "construction project” neans a project that involves the
award of a public works contract.

(4) State funding or financial assistance includes direct state
funding, state |loans and |oan guarantees, state tax credits, and any
other type of state financial support for a construction project.
State funding or financial assistance does not include revenues that
charter cities are entitled to receive without conditions under the
Cal i fornia Constitution.

(e) The Director of Industrial Relations shall maintain a list of
charter cities that may receive and use state funding or financial
assi stance for their construction projects.

(f) (1) This section does not restrict a charter city from
receiving or using state funding or financial assistance that was
awarded to the city prior to January 1, 2015, or from receiving or
using state funding or financial assistance to conplete a contract
that was awarded prior to January 1, 2015

(2) A charter city is not disqualified by subdivision ?b) from
receiving or using state funding or financial assistance for its
construction projects based on the city's failure to require a
contractor to conply with this article in perfornmng a contract the
city advertised for bid or awarded prior to January 1, 2015

1784. (a) Notwithstanding any other law, a contractor may bring an
action in a court of conpetent jurisdiction to recover fromthe
hiring party that the contractor directIK contracts with, any
increased costs attributable solely to the provisions of this
chapter, including, but not linmted to, the difference between the
wages actually pard to an enpl oyee and the wages that were required
to be paid to an enpl oyee under this chapter, any penalties or other
sunms required to be paid under this chapter, and costs and attorney's
fees for the action Incurred by the contractor as a result of any
deci sion by the Departnment of Industrial Relations, the Labor and
Wor kf orce Devel opnent Agency, or a court that classifies, after the
time at which the hiring party accepts the contractor's bid, awards
the contractor a contract under circunstances when no bid is
solicited, or otherwi se allows construction by the contractor to
proceed, the work covered by the project, or any portion thereof, as
a "public work," as defined in this chapter, except to the extent
that either of the following is true:

(1) The owner or developer or its agent expressly advised the
contractor that the work to be covered by the contract would be a
"ﬁubllc work," as defined in this chapter, or is otherw se subject to
the paynent of prevailing wages.

(2) The hiring party expressly advised the contractor that the
work subject to the contract would be a "public work," as defined in
this chapter, or is otherwi se subject to the paynent of prevailing
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wages.

(b) (1) To be entitled to the recovery of increased costs
described in subdivision (a), the contractor shall notify the hiring
party and the owner or developer within 30 days after receipt of the
noti ce of a decision by the Departnent of Industrial Relations or the
Labor and Workforce Devel opment Agency, or the initiation of any
action in a court alleging, that the work covered by the project, or
any portion thereof, is a "public work," as defined in this chapter.

(2) The notice provided pursuant to this subdivision shall set
forth the | egal name, address, and tel ephone number of the
contractor, and the nane, address, and tel ephone nunber of the
contractor's representative, if any, and shall be given by registered
or certified mail, express mmil, or overnight delivery by an express
service carrier

(c) Acontractor is not required to list any prevailing wages or
apprenticeship standard violations on a prequalification
questionnaire that are the direct result of the failure of the owner
or devel oper or its agent, or a hiring party, to notify the
contractor that the project, or any portion thereof, was a "public
work," as defined in this chapter.

(d) This section does not apply to private residential projects
built on private property unless the project is built pursuant to an
agreenent with a state agency, redevel opnent agency, or local public
housi ng authority.

(e) This section does not agply if the conduct of the contractor
caused the project to be a "public work," as defined in this chapter,
or if the contractor has actual know edge that the work is a "public
work," as defined in this chapter.

(f) A contractor may seek recovery pursuant to this section only
froma hiring party with whom the contractor has a direct contract.

(g) For purposes of this section, "contractor" neans a person or
entity licensed by the Contractors' State Licensing Board that has a
direct contract with the hiring party to provide services on private
property or for the benefit of a private owner or devel oper.

(hL For purposes of this section, "hiring party" nmeans the party
that has a direct contract for services provided the contractor
who is seeking recovery pursuant to subdivision (a) on a private
wor ks project that was subsequently determned to be a public work by
the Departnent of Industrial Relations or the Labor and Workforce
Devel opnent Agency, or by the initiation of any action in a court
all eging that the work covered by the project, or any portion
thereof, was a public work.
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LABOR CODE
SECTION 1810-1815

1810. Eight hours |abor constitutes a legal day's work in all cases
where the sane is perforned under the authority of any law of this
State, or under the direction, or control, or by the authority of any
officer of this State acting in his official capacity, or under the
direction, or control or by the authority of any nmuni ci pal
corporation, or of any officer thereof. A stipulation to that effect
shall be nmade a part of all contracts to which the State or any
muni ci pal corporation therein is a party.

1811. The time of service of any workman enpl oyed upon public work
is limted and restricted to 8 hours during any one cal endar day, and
40 hours during any one cal endar week, except as hereinafter

provi ded for under Section 1815.

1812. Every contractor and subcontractor shall keep an accurate
record show ng the name of and actual hours worked each cal endar day
and each cal endar week by each worker enployed by himor her in
connection with the public work. The record shall be kept open at al
reasonabl e hours to the inspection of the awardi ng body and to the
Di vi sion of Labor Standards Enforcenent.

1813. The contractor or subcontractor shall, as a penalty to the
state or political subdivision on whose behalf the contract is made
or awarded, forfeit twenty-five dollars ($25) for each worker

enpl oyed in the execution of the contract by the respective
contractor or subcontractor for each cal endar day during which the
worker is required or permitted to work more than 8 hours in any one
cal endar day and 40 hours in any one cal endar week in violation of
the provisions of this article. In awarding any contract for public
wor k, the awardi ng body shall cause to be inserted in the contract a
stipulation to this effect. The awardi ng body shall take cogni zance
of all violations of this article committed in the course of the
execution of the contract, and shall report themto the Division of
Labor Standards Enforcenent.

1814. Any officer, agent, or representative of the State or any
political subdivision who violates any provision of this article and
any contractor or subcontractor or agent or representative thereof
doi ng public work who ne?Iects to conply with any provision of
Section 1812 is guilty of a m sdeneanor.

1815. Notwithstanding the provisions of Sections 1810 to 1814,
inclusive, of this code, and notwi thstanding any stipulation inserted
in any contract pursuant to the requirenents of said sections, work
perforned by enpl oyees of contractors in excess of 8 hours per day,
and 40 hours during any one week, shall be permitted upon public work
upon comnpensation for all hours worked in excess of 8 hours per day
at not less than 1 1/2 times the basic rate of pay.
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LABOR CODE
SECTION 1860-1861

1860. The awardinP body shall cause to be inserted in every public

works contract a clause providing that, in accordance with the
BrOV|S|Qns of Section 3700 of the Labor Code, every contractor will
e required to secure the paynent of conpensation to his enpl oyees.

1861. Each contractor to whom a public works contract is awarded
shall sign and file with the awardi ng body the follow ng
certification prior to performing the work of the contract: "I am
aware of the provisions of Section 3700 of the Labor Code which
require every enployer to be insured against liability for workers
conpensation or to undertake self-insurance in accordance with the
BFOVISIOHS of that code, and I will conmply with such provisions
efore comenci ng the performance of the work of this contract.”
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LABOR CODE
SECTION 3070-3098

3070. There is in the Division of Apprenticeship Standards the
Cal i fornia Apprenticeship Council, which shall be appointed by the
Governor, conposed of siXx representatives each from enployers or
enpl oyer organi zati ons and enpl oyee organi zati ons, that sponsor
apprenticeship progranms under this chapter, respectively,
geographi cally selected, and of two representatives of the genera
public. The Director of Industrial Relations, or his or her pernmanent
and best qualified designee, and the Superintendent of Public
Instruction, or his or her permanent and best qualified designee, and
the Chancellor of the California Community Colleges, or his or her
permanent and best qualified designee, shall also be menbers of the
Cal i fornia Aﬂprentlceshlp Council . The chairperson shall be elected
by vote of the California Apprenticeship Council. Beginning wth
appoi ntnments in 1985, three representatives each of enployers and
enpl oyees, and one public representative shall serve until January
15, 1989. In 1987, three representatives each of the enployers and
enpl oyees, and one public representative shall serve until Januar
15, 1991. Any nenber whose term expires on January 15, 1986, shal
continue to serve until January 15, 1987. Thereafter each menber
shall serve for a term of four years. Any nenber appointed to fill a
vacancy occurring Brior to the expiration of the termof his or her
predecessor shall be apﬁointed for the remainder of that term Each
menmber of the council shall receive the sum of one hundred dollars
§$100) for each day of actual attendance at neetings of the council,
or each dag of actual attendance at hearings by the council or a
committee thereof pursuant to Section 3082, and for each day of
actual attendance at neetings of other conmittees established by the
counci | and apﬂroved by the Director of Industrial Relations,
together with his or her actual and necessary traveling expenses
incurred in connection therewth.

3071. The California Apprenticeship Council shall meet at the call
of the Director of Industrial Relations and shall aid himor her in
fornmulating policies for the effective adm nistration of this
chapter.

Thereafter, the California Apprenticeship Council shall neet
quarterly at a designated date and special meetings may be held at
the call of the chairman. The California Aﬁprenticeship Counci | shal
i ssue rules and regul ati ons which establish standards for nininmum
wages, maxi num hours, and working conditions for apprentice
agreenments, hereinafter in this chapter referred to as apprenticeship
standards, which in no case shall be lower than those prescribed by
this chapter; and shall issue rules and regul ati ons governi ng equal
opportunities in apprenticeship, affirmative action progranms which
i nclude women and mnorities in apprenticeship, and other on-the-job
tralnln?, and criteria for selection procedures with a view
particularly toward elininatin? criteria not relevant to
qualification for training enploynent or nore stringent than is
reasonably necessary.

3072. The Director of Industrial Relations is ex officio the
Admi ni strator of Apprenticeship and is authorized to appoint
assistants as necessary to effectuate the purposes of this chapter.

3073. The Chief of the Division of Apprenticeship Standards, or his
or her duly authorized representative, shall admnister the
provisions of this chapter; act as secretary of the California
A@Frenticeship Council; shall foster, pronote, and devel op the

wel fare of the apprentice and industry, inprove the working

condi tions of apprentices, and advance their opportunities for
profitable enploynent; shall ensure that selection procedures are
Impartially admnistered to all appllcants for apprenticeship; shall
gat her and pronptly dissenminate information through apprenticeship
and training information centers; shall nmaintain on public file in
all high schools and field offices of the Enploynent Devel opnent
Department the name and | ocation of the |ocal area apprenticeship
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conmittees, the filing date, and mininum requirenents for application
of all registered apprenticeship prograns; shall cooperate in the
devel opnent of apprenticeship ﬁrograns and may advise with them on
probl ens affecting aPprentices i p standards; shall audit all

sel ection and disciplinary proceedings of apprentices or prospective
apprentices; may enter jolnt agreenents wi th the Enpl oynent

Devel oprment Departnent outreach education and enpl oynent prograns,
and educational institutions on the operation of apprenticeship
information centers, including positive efforts to achieve

i nformation on equal opportunity and affirmative action prograns for
worren and ninorities; and shall supervise and recomend
apprenticeship agreenments as to these standards and perform such
other duties associated therewith as the California Apprenticeship
Council may recommend. The chief shall coordinate the exchange, by
the California Apprenticeship Council, the apprenticeship program
sponsors, the Fair Enploynment and Housing Council, comunity

organi zations, and other interested persons, of information on
available mnorities and wonmen who may serve as apprentices.

3073.1. (a) The division shall audit apprenticeship prograns to
ensure that the programaudited is conplying with its standards, that
all on-the-job training is supervised by journeynen, that al

related and suppl enmental instruction required by the apprenticeship
standards is being provided, that all work processes in the
apprenticeship standards are being covered, and that graduates have
conpl eted the apprenticeship program s requirenents. The division
shal | exam ne each apprenticeship programto determ ne whether
apprentices are graduating from the program on schedul e or dropping
out and to determ ne whether graduates of the program have obtai ned
enpl oynment as journeynen. During the audit, the division shall
attenpt to contact a statistically valid sanple of apprentices who
have dropped out of the programprior to conpletion to determ ne the
apprentices' reasons for |eaving the program Every apprenticeship
program sponsor shall have a duty to cooperate with the division in
conducting an audit.

(b) Audit reports shall be presented to the California

prenticeship Council and shall be made public, except that the
division shall not make public information that would infringe on the
privacy of individual apprentices. The division shall recomend
renedial action to correct deficiencies recognized in the audit
report, and the failure to follow division reconmendations or to
correct deficiencies within a reasonable period of tine shall be
grounds for w thdrawi ng state approval of a program Nothing shall
prevent the division from conducting nore frequent or random audits
of apprenticeship prograns where deficiencies have been identified.

(CE The division shall give prioritﬁ in conducting audits to
programs that have been identified as having deficiencies. The
division may conduct sinplified audits for prograns with fewer than
five registered apprentices.

(d) For new and new y expanded building and construction trades
apprenticeship prograns, the division shall audit each program one
year after approval of the creation or expansion of the program

(e% If the division finds evidence that information provided to it
by a uiIdin? and construction trades apprenticeship program has
been purposefully msstated, the division shall imrediately
i nvestigate and determ ne whether an audit of the programis
necessary. The division shall report its investiﬂatory findings to
the California prenticeship Council and nake them available to the
public, except that the division shall not make public information
that would infringe upon the privacx of individual apprentices.

(f) If the division determ nes that a building and construction
trades apprenticeship program has been the subject of two or nore
meritorious conplaints that concern the recruitnment, training, or
education of apprentices within a five-year period, the division
shal |l schedule the program for an audit within three nonths of the
det erm nati on.

(g) If the division determnes that a building and construction
trades aﬁprenticeship program that has had at |east two graduating
cl asses has an annual apprentice conpletion rate bel ow 50 percent of
the average conpletion rate for the applicable trade, the division
shal |l schedule the program for an audit within three nonths of the
det erm nati on.

3073.3. It is the intent of the Legislature that the Department of
Industrial Relations will encourage greater participation for wonen
and ethnic minorities in apprenticeship prograns.
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3073.5. The Chief of the Division of Apprenticeship Standards and
the California Apprenticeship Council shall annually report through
the Director of Industrial Relations to the Legislature and the
public on the activities of the division and the council. The report
shall contain information including, but not linmted to, analyses of
the foll ow ng:

(a) The nunber of individuals, including nunbers of wonmen and
mnorities, registered in apprenticeship prograns in this state for
the current year and in each of the previous five years.

(b) The nunber and percentage of apprentices, including nunbers
and percentages of mnorities and wonen, registered in each
apprenticeship ﬂrogran1having five or nore apprentices, and the
percentage of those apprentices who have conpleted their prograns
successfully in the current year and in each of the previous five
years.

(c) Renedial actions taken by the division to assist those
apprenticeship prograns having difficulty in achieving affirmative
action goals or having very |ow conpletion rates.

(d) The nunber of disputed issues with respect to individual
apprenticeship agreenments submitted to the Administrator of
Apprenticeship for determ nation and the nunber of those issues
resol ved by the council on appeal

(e) The nunber of apprenticeship ﬁrogranlapplications recei ved by
the division, the nunber ﬁgproved, t he nunber deni ed and the reason
for those denials, the number being reviewed, and deficiencies, if
any, with respect to those program applications being revi ened.

The nunber of apprenticeship programs, approved by the
Di vision of Apprenticeship Standards, that are di sapproved by the
California Apprenticeship Council, and the reasons for those
di sapproval s.

3074. The preparation of trade anal yses and devel opnent of
curriculum tor instruction, and the adm nistration and supervision of
rel ated and supplenental instruction for apprentices, coordination

of instruction with job experiences, and the selection and training
of teachers and coordinators for this instruction shall be the
responsibility of, and shall be provided by, state and |ocal boards
responsi bl e for vocational education upon agreement with the program
sPonsor. This responsibility shall not preclude the establishnent of
of f -campus rel ated and suppl enmental instruction when approved

devel oped, and operated in cooperation with state and |ocal schoo
boards responsi ble for vocational education, and when the instruction
nmeets all other requirenents of this chapter. It is the intent of
this chapter that the instruction shall be nmade available to
apPrentices through cl assroom instruction, correspondence courses,

sel f-study or other neans of instruction approved by state and | ocal
public educati on agencies authorized to provide vocational education.

Pursuant to this chapter all excess costs incurred by |local public
educati on aﬂencies exceedi ng state apportionnments and | ocal revenue
earned by the attendance of apprentices shall be payable by the
Progran1spon$or, upon joint agreenent between the sponsor and the

ocal education agenc¥. The State Board of Education and the Board of
Governors of the California Conmunity Colleges, and the Division of
A@Frenticeship Standards shall jointly issue regul ations regarding
cal cul ation and paynment provisions of excess costs to be borne b¥ t he
program sponsors. All funds accrued by |ocal education agencies from
attendance in apprenticeship classes authorized by this section
shal | be expended or allocated for all such classes offered by the

| ocal education agency before excess costs may be clai ned.

The Departnent of Education and the Board of CGovernors of the
California Community Colleges may provide related and suppl emrenta
instruction to isolated apprentices as a direct instructional
service, on a contractual basis with |ocal school districts, by
correspondence, or by a combination of these means. For the purpose
of this section, an iIsolated apprentice is an apprentice registered
with the Division of prenticeship Standards in the Departnent of
I ndustrial Relations 0 cannot be enrolled in a class of related and
suppl enentary instruction for apprentices because of the snall
nunber of apprentices available for an appropriate class or because
there is no existing apprenticeship programw thin a reasonable
travel distance

Interested parties may file a conplaint in accordance with Section
201 of Title 8 of the Administrative Code, when a comrunity coll ege
or secondary education district is unable to reach agreement wth
program sponsors in providing related and suppl enental instruction.

In the process of securing an am cable adjustment, the administrator,
or his or her representative, shall nmeet with the parties involved,
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including, but not linted to, the chancellor, or his or her
representative, or the Superintendent of Public Instruction, or his
or her representative.

Community coll eges, and other public school districts, shall
refuse to provide related and suppl emental instruction to an
apprenticeship programwhen it is determned by the Adnmi nistrator of
Apprenticeship that the program sponsor has been found to be in
nonconpliance with the State of California Plan for Equal OCpportunity
in Apprenticeship.

3074.1. In conpliance with the affirmative action requirements of
California' s plan for equal opportunity in apprenticeship, school
districts naintaining high schools, community colleges districts, and
apprenticeship program sponsors, shall provide students with
information as to the availability of apprenticeship prograns.

3074.3. In providing related and suppl enental instruction pursuant
to Section 3074, and notwi t hstandi ng any provisions of the Education
Code, the Superintendent of Public Instruction and the Chancellor of
the California Community Coll eges shall recognize registration in an
apprenticeship program approved by the Division of Apprenticeship
Standards in the Departnent of Industrial Relations as an acceptable
p{erequisite to enrollment into such related and suppl ementa

cl asses.

3074.7. Notwi thstandi ng any other provision of law, the governing
board of a school district which offers classroominstruction in

post graduat e and upgradi ng courses pursuant to subdivision (d) of
Section 3093 of this code may inpose a fee upon individuals receiving
instruction in such postgraduate and upgradi ng courses. Such fee
shall be not nore than the anobunt necessary, as determnined by the
governi ng board, to cover the total cost of all such classroom
Instruction given the individuals.

3075. (a) An apprenticeship program may be administered by a joint
apprenticeship conmttee, unilateral management or | abor
apprenticeship conmttee, or an individual enployer. Programs may be
approved by the chief in any trade in the state or in a city or trade
area, whenever the apprentice training needs justify the
establ i shnent. \Were a collective barPaining agreenent exists, a
program shall be jointly sponsored unless either party to the
agreenent waives Its right to representation in WEItInP. Joi nt
apprenticeship conmttees shall be conposed of an equal nunber of
enpl oyer and enpl oyee representatives. _ o _
_For purposes of this section, the apprentice training needs in

the building and construction trades shall be deened to justify the
approval of a new apprenticeship programonly if any of the follow ng
conditions are met: _

(1) There is no existing apprenticeship program approved under
this chapter serving the sane craft or trade and geographic area.

(2) Existing apprenticeship progranms approved under this chapter
that serve the same craft or trade and geographic area do not have
the capacity, or neglect or refuse, to dispatch sufficient
apPrentices to qualified enployers at a public works site who are
wlling to abide by the applicable apprenticeship standards.

(3) Existing apprenticeshuf prograns approved under this chapter
that serve the same trade and geographic area have been identified by
the California Apprenticeship Council as deficient in neeting their
obligations under this chapter.

(c) Notwi thstanding subdivision (b), the California Apprenticeship
Counci| may approve a new apprenticeship programif special
circunstances, as established by regulation, justify the
establ i shnent of the program

3075.1. It is the public policy of this state to encourage the
utilization of apprenticeship as a form of on-the-iob trai ni ng, when
such training is cost-effective in developin? skills needed to
perform public services. State and |ocal public agencies shall make a
diligent effort to establish apprenticeship prograns for

apprenti ceabl e occupations in their respective work forces. In
furtherance of this policy, public agencies shall take into
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consideration (a) the extent to which a continuous supply of trained
personnel is readily available to public agencies to neet their skil
requirements in the various occupations which are determned to be
aﬁprentlceable, and (b) the application of established programs in
the private sector, where appropriate. Public sector apprenticeship
programs should be fully conpatible with affirmative action goals for
the participation of mnorities and wonen in apprenticeship

prograns.

3075.5. (a) This section applies when a building and construction
trades industry progran1a plies to the Chief of the Division of
Apprenticeship Standards for approval of a new apprenticeship program
or for the expansion of an existing apprenticeship programinto a
new occupation or geographic area. The requirements of this section
are in addition to other requirements that may be inposed by statute
or regul ation.

(b) (1) An applicant for a new or expanded apprenticeship program
under subdivision (a) shall submit to the chief a witten plan that
sets out the nunber of new apprentices the applicant seeks to enrol
during the next five years in the new or expanded program new
occupation, or new geographic area. The plan nust include the
appl i cant's budget for training the new apprentices and a detailed
expl anati on of how the applicant intends to provide sufficient
funding to neet that budget.

(2) The applicant shall submit to the chief a witten plan
rovidin? a reasonable tinetable to obtain sufficient commitnents
ron1enP oyers to enmploy the new apprentices so as to ensure, to the

extent teasible, consistent with the rates of enploynent for existing
progranms in good standing in the applicable trade, that the new
aPprentices will be enployed continuously throughout the entire term
of apprenticeship.

(3) The aPpIicant shall subnmit to the chief verifiable evidence
that the applicant has obtained, or will obtain, suitable and
adequate facilities to train the new apprentices. The chief, or his
or her representative, shall personally inspect the facilities within
six nmonths after the final approval of the program

(4) The applicant shall submt to the chief a plan for the
recruitment and selection of the new apprentices. The plan shall
i nclude advertising of the new apprenticeship opportunities within
the geographic area and outreach to organi zati ons that pronote
apprenticeship opportunities to wonen and underrepresented
mnorities.

(c) The chief shall not approve an application that fails to neet
any of the requirenents of this section. |If the chief does not
approve an application because of its failure to conply with this
section, the chief shall within 90 days provide the applicant with a
detai |l ed explanation of the deficiencies in the application and
reconmendations for addressing those deficiencies to obtain program
aﬁproval. The applicant may submt a new or amended application to
the chief within 90 days of receipt of the chief's recomendati ons.
The chief shall provide a detailed response to a new or amended
application within 90 days of its receipt.

3075.6. Each building and construction trades a?prenticesh[p
rogram shal |l provide to each apprentice, on at |east a sem annua
asi's, a statement showi ng the number of hours of on-the-job training
and related and supplenental instruction that the apprentice has
acquired toward graduation, the total nunber of hours of on-the-job
training and related and supplenental instruction that are necessary
for graduation, and the apprentice's expected graduati on date.

3075.7. Every building and construction trades industry
aPprentlcesh|p program shal |l submit apprentice registration, change
of address, graduation, and termination data to the D vision of
Apprenticeship Standards on a nonthly basis in an electronic fornmat
acceptable to the division.

3076. The function of a joint apprenticeshiﬁ conmittee, when
specific witten authority is delegated by the parent organizations
represented, shall be to establish work processes, wage rates,
morkin% conditions for apprentices, the nunber of apprentices which
shal|l be enployed in the trade under apprentice agreenments, and aid
in the adjustnent of apprenticeship disputes in accordance with
standards for apprenticeship set up by the California Apprenticeship
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Council. Disciplinary proceedings resulting from disputes shall be
duly noticed to the involved individuals.

3076.3. Program sponsors shall establish selection procedures which
sgec!fy m ni num requirenents for formal education or equival ency,
physi cal exam nation, if an%, subject matter of witten tests and
oral interviews, and any other criteria pertinent to the selection
process; shall specify the relative weights of all factors which
determ ne selection to an apprenticeship pro?ran1 shall submit in
witing to the chief an official statenent of each selection
procedure including the filing date and | ocation of the program
sponsor; shall make a copy of the selection procedures available to
each applicant; shall provide in witing to each applicant not

sel ected an official explanation setting forth the reason or reasons
for the nonsel ection, copies of which shall be retained as a public
record in the files of the program sponsor for a period of five
years; and shall inplement affirnmative action prograns for mnorities
and women in accordance with the rules, regul ati ons, and guidelines
of the California Apprenticeship Council

3076.5. A program sponsor may provide in its selection procedures
for an additional 10 points credit in the selection of veteran
applicants for apprenticeshinp.

"Veteran," as used in this section, nmeans a veteran who has served
in the armed forces of this country for at |east 181 consecutive
days since January 31, 1955, and o has been discharged or rel eased
under conditions other than dishonorable, but does not include any
person who served only in auxiliary or reserve conponents of the
armed forces whose services therein did not exenpt himor her from
ghe opgéggion of the Selective Training and Service Act of 1940 (54

t at . .

3077. The tern1"ap?rentice" as used in this chapter, neans a person
at least 16 years of age who has entered into a witten agreenent,

in this chapter called an "apprentice agreenent," with an enployer or
program sponsor. The term of apprenticeship for each apprenticeable
occupation shall be approved by the chief, and in no case shal

rovide for less than 2,000 hours of reasonably continuous enpl oynent
or such person and for his or her participation in an approved
program of training through enployment and through education in

rel ated and suppl enental subjects.

3077.5. A program sponsor admninistering an apprenticeship program
under this chapter shall not provide a nmaxi nrum age for apprentices.

3078. Every apprentice agreenent entered into under this chapter
shal | directly, or by reference, contain:

a) The nanes of the contracting parties.

b) The date of birth of the apprentice.

c) A statement of the trade, craft, or business which the
apFrentice is to be taught, and the tinme at which the apprenticeship
w il begin and end.

(d) A statement showi ng the nunber of hours to be spent by the
aﬁprentice in work and the |earning objectives to be acconplished
through related and suppl enental instruction, except as otherw se
provi ded under Section 3074. These exceptions shall be subject to the
appeal procedures established in Sections 3081, 3082, 3083, and
3084. A mininmum of 144 hours of related and suppl enental instruction
for each year of apprenticeship is reconmrended; however, related
instruction nmay be expressed in terms of units or other objectives to
be acconplished. In no case shall the conbined weekly hours of work
and required rel ated and suPpIenEntal instruction of the apprentice
exceed the maxi num nunber of hours of work prescribed by law for a
person of the age of the apPrentice.

(e) A statement setting forth a schedule of the processes in the
trade or industry divisions in which the apﬁrentice is to be taught
and the approximate tinme to be spent at each process.

(f) A statenent of the graduated scale of wages to be paid the
apprentice and whether the required schooltinme shall be conmpensat ed.

(g) A statenent providing for a period of probation of not nore
than 1,000 hours of enploynent and not nore than 72 hours of related
instruction, during which tinme the apprentice agreenent nay be
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term nated by the program sponsor at the request in witing of either
party, and providing that after the probationary period the
apprentice agreement may be terminated by the adm nistrator by mnutua
agreenent of all parties thereto, or canceled by the adm nistrator
for good and sufficient reason.

A provision that all controversies or differences concernin
the apprentice agreement which cannot be adjusted IocaIIY, or whic
are not covered by collective-bargai ning agreenent, shall be
submitted to the administrator for deternmination as provided for in
Section 3081. ) ] ]

(|L A provision that an enployer who is unable to fulfill his or
her obligation under the apprentice agreenent may, w th approval of
the administrator, transfer the contract to any other enployer if the
agFrent!ce consents and the other enployer agrees to assune the
obligation of the apprentice agreenent. )

(J) Such additional terms and conditions as may be prescribed or
approved by the California Apprenticeship Council, not inconsistent
wth the provisions of this chapter.

(k) A clause providing that there shall be no liability on the
part of the other contracting party for an injury sustained by an
apprentice enga%ed in schoolwork at a tine when the enpl oynent of the
apprentice has been tenporarily or permanently term nated

3079. Every apprentice agreenent under this chapter shall be
approved by the local joint apprenticeship committee or the parties
to a collective bargai ning agreenent or, subject to review by the
council, by the admnistrator where there is no collective bargaining
agreenent or joint conmittee, a copy of which shall be filed with

the California Agprenticeship Council. Every apprentice agreenent
shal | be signed by the enployer, or his or her agent, or by a program
sponsor, as provided in Section 3080, and by the apprentice, and if
the apprentice is a mnor, by the minor's parent or guardian. \Were a
m nor enters into an apprentice agreenent under this chapter for a
period of training extending into his or her majority, the apBrentice
agreement shall |i1kew se be binding for such a period as may be
covered during the apprentice's nmajority.

3080. (a) For the purpose of providing greater diversity of

tra|n|n% or continuity of enploynment, any apprentice agreenent nade
under this chapter may in the discretion of the California
Apprenticeship Council be signed by an association of enployers or an
organi zati on of enployees instead of by an individual enployer. In
that case, the apprentice agreenent shall expressly provide that the
associ ati on of enployers or organi zati on of enpl oyees does not assune
the obligation of an enpl oyer but a?rees to use its bhest endeavors
to procure enploynent and training for an apprentice with one or nore
enpl oyers who will accept full responsibility, as herein provided,
for all the terns and conditions of enploynent and training set forth
in the agreenent between the apprentice and enpl oyer association or
enpl oyee organi zation during the period of the apprentice's

enpl oynent. The apprentice agreenent shall also expressly provide for
the transfer of the apprentice, subject to the approval of the
California Apprenticeship Council, to an enployer or enployers who
shal |l sign a witten agreenent with the apprentice, and if the
apprentice is a mnor, with the apprentice's Parent or guardian, as
specified in Section 3079, contracting to enploy the apprentice for
the whole or a definite part of the total period of apprenticeship
under the terns and conditions of enploynment and training set forth
in the zPFrentlce agr eement . )

(b) apPrentlceshlp rograns with nore than one enployer or an
assocl ation of enployers shall include provisions sufficient to
ensure meani ngful representation of the interests of apprentices in
t he managenent of the program

3081. Upon the conplaint of any interested person or upon his own
initiative, the adm nistrator may investigate to determine if there
has been a violation of the terns of an apprentice agreenent, nade
under this chapter, and he may hold hearings, inquiries, and other
proceedi ngs necessary to such investigations and deterninations. The
ﬁart!es to such agreenment shall be given a fair and inpartial
hearing, after reasonable notice thereof. Al such hearings,
|nvest|gat|ons and determ nations shall be rmade under authority of
reasonabl e rul es and procedures prescribed by the California
Apprenticeshi p Council
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3082. The determination of the administrator shall be filed with
the California ApPrenticeship Council. If no appeal therefromis
filed with the California Apprenticeship Council within 10 days from
the date the parties are given notification of the determination, in
accordance with Section 1013a and Section 2015.5 of the Code of Givil
Procedure, the determ nation shall becone the order of the
California Apprenticeship Council. Any person aggrieved by the
determ nation or action of the adnministrator nay appeal therefromto
the California ApPrenticeship Council, which shall review the entire
record and may hold a hearing thereon after due notice to the
interested parties.

3083. The decision of the California Apprenticeship Council as to
the facts shall be conclusive if supported by the evidence and al
orders and decisions of the California Apprenticeship Council shall
be prima facie lawful and reasonabl e.

3084. Any party to an apprentice agreenent aggrieved by an order or
decision of the California Apprenticeship Council nmay maintain
appropriate proceedings in the courts on questions of |aw The
decision of the California Apprenticeship Council shall be conclusive
if the proceeding is not filed within 30 days after the date the
aggrieved party Is given notification of the decision.

3084.5. In an¥ case in which a person or persons have wllfully
violated any of the laws, regulations, or orders governinﬂ applicants
for apprenticeship or aﬁprentlces regi stered under this chapter, the
Di vi si on of Apprenticeship Standards may obtain in a court of
conpetent jurisdiction, an injunction against any further violations
of any such |laws, regulations, or orders by such person or persons.

3085. No person shall institute any action for the enforcenment of
any apprentice agreenment, or damages for the breach of any apprentice
agreenent, made under this chapter, unless he shall first have
exhausted all admnistrative renedies provided by this chapter.

3086. Nothing in this chapter or in any apprentice agreenent
approved under this chapter shall operate to invalidate any
apprenticeship provision in any collective agreement between

enpl oyers and enpl oyees setting up higher apprenticeship standards.

3088. If any provision of this chapter or the application thereof
to any person or circunstances is held invalid, the remainder of the
chapter and the apPIication of such provision to other persons and
circunst ances, shall not be affected thereby.

3089. This chapter shall be known and nay be cited as the
Shel | ey- Mal oney Apprentice Labor Standards Act of 1939

3090. The Division of Apprenticeship Standards shall investigate
approve or reject applications from establishments for apprenticeship
and other on-the-job training, and for that purpose, may cooperate,
or contract with, and receive reinmbursenents fromthe appropriate
agenci es of the Federal Governnent.

3091. Acceptance of an application for entrance into an
apprenticeship training programshall not be predicated on the
paynent of any fee. Reasonable costs for expense incurred may be
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charged after an applicant has been accepted into the program

3091.5. Pursuant to Section 16370 of the Governnment Code, there is
hereby authorized in the State Treasury a Special Deposit Fund
Account, which shall consist of noneys collected fromthe sale of
instructional material to persons enrolled in any apprenticeship

trai ning program under this chapter. Al of the noneys collected are
her eby appropriated wi thout regard to fiscal year for the support of
the Departnent of Education to be used for the devel opnment and
producti on of apprenticeship instructional naterial.

3092. A successful graduate of a training programin a particular
aﬁprentlceable occupation of a vocational education program nmeeting
the standards of the California State Plan for Vocational Education
may receive credit toward a term of apprenticeship if the programis
jointly established and approved by a school district, a county
superintendent of schools, a public entity conducting a regional
occupational center or program or a private postsecondary vocationa
school accredited by a regional or national accrediting agency
recogni zed b% the United ates Ofice of Education and the program
sponsor of the particular apprenticeable occupation

3093. (a) This section applies only when voluntarily requested by
the parties to a collective bargaining agreenent or by an enpl oyer,
his or her association, or a union, or its representative where there
is no collective bargaining agreement.

(b? Nothing in this section may be construed in any way so as to
compel, regulate, interfere with, or duplicate the provisions of any
established training progranms which are operated under the ternms of
any collective bargaining agreenments or unilaterally by any enpl oyer
or bona fide |abor union.

(c) Services contenplated under this section may be provided only
when voluntarily requested and shall be denied when it 1s found that
existin? prevailing conditions in the area and industry would in any
way be [owered or adversely affected

(d) The California Apprenticeship Council in cooperation with the
Departnment of Education, the Enpl oynent Devel opnent Departnment, and
the Board of CGovernors of the California Community Coll eges may
foster and ﬁronnte on-the-job training prograns other than
apprenticeship as follows: (1) prograns for journeynen in the
apprenticeabl e occupations to keep them abreast of current
techni ques, methods, and materials and opportunities for advancenent
in their industries; (2) prograns in other than apprenticeable
occupations for workers entering the |abor market for the first tinme
or workers entering new occupations by reason of having been
di spl aced from former occupations by reason of economic, industrial
technol ogi cal scientific changes, or devel opnents; (3) the prograns
shall be in accord with and agreed to by the parties to any
apFI|gabIe col l ective bargaining agreenents and where appropriate
w 1 include joint enPoner-enp oyee cooperation in the prograns.

(e) The Division of Apprenticeship Standards when requested may
foster and pronote voluntary on-the-job training programs in
accordance with this section, and assist enployers, enployees and
other interested persons and agencies in the devel opnent and carrYing
out of the programs. The Division of Apprenticeship Standards sha
cooPerate in these functions with the Departnment of Education, the
Enpl oyment Devel opnent Departnent, and the Board of Governors of the
California Community Col |l eges and other governmental agencies. The
Di vi sion of Apprenticeship Standards nay cooperate with the
Department of Corrections and the Departnment of the Youth Authority
in the devel opment of training programs for inmates and rel easees of
correctional institutions.

(f) The prograns, where appropriate, nmay include related and
suppl emental classroom instruction offered and adm nistered by state
and | ocal boards responsible for vocational education. ) )

(g) The activities and services of the Division of ApBrentlceshlp
Standards in training prograns under this section shall be perforned
without curtailing or 1n any way interfering with the division's
activities and services in apprenticeship.

(h) The Division of Apprenticeship Standards may contract with,
and receive reinbursenents from appropriate federal, state, and
ot her governnental agencies.

(i) The vocational education activities and services of the
Department of Education, the Board of Governors of the California
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Community Col | eges, and |ocal public school districts shall not be
abridged or abrogated through inplenmentation of this section.

(j) "On-the-job training" as used in this section refers
exclusively to training confined to the needs of a specific
occuBatlon and conducted at the jobsite for enployed workers.

(k) "Journeyman," as used in this section, nmeans a person who has
either (1) conpleted an accredited apprenticeship in his craft, or
(2) who has completed the equivalent of an apprenticeship in length
and content of work experience and all other requirenents in the
apprenticeship standards for the craft which has workers classified
as journeymen in an apprenticeabl e occupation

(I') Nothing in this section shall be construed to require prior
approval, ratification, or reference of any training programto the
E YIS!On of Apprenticeship Standards or the Departnent of Industria

el ati ons.

3095. Every person who willfully discrimnates in any recruitnent

or apprenticeship Erogran1on any basis listed in subdivision (a) of
Section 12940 of the CGovernnent Code, as those bases are defined in
Sections 12926 and 12926.1 of the Governnent Code, except as

ot herwi se provided in Section 12940 of the Covernnent Code, is guilty
of a m sdeneanor punishable by a fine of not nore than one thousand
golLars (%$1,000) or by inprisonnent for not nore than six nonths, or
ot h.

3097. The Department of Industrial Relations, Division of

Apprenti ceshi p Standards, naY cooperate in the provision of, or
provide, services to the Enploynent Devel opnent Departnment, and to
service delivery areas, as designated pursuant to the Job Training
Partnership Act (P.L. 97-300, and Division 8 commencing with Section
15000 of the Unenploynent |nsurance Code). The Department of
Industrial Relations, Division of Apprenticeship Standards may enter
into any agreenents as may be necessary for this purpose.

The Division of Apprenticeship Standards shall exert maxi mum
effort to persuade sponsors of its registered, nonfederally funded,
voluntary apprenticeship and on-the-ipb.tralnlng prograns to accept
to the maxi mum possible extent the eligible persons as described In
the Job Training Partnership Act (P.L. 97-300) and Division 8
(commencing with Section 15000) of the Unenpl oynment | nsurance Code.

3098. An apprentice registered in an approved apprenticeship
programin any of the building and construction trades shall be

empl oyed only as an apprentice when perform ng any construction work
for an enployer that Is a party, individually or through an enployer
associ ation, to any apprenticeship agreenent or standards covering
that i ndividual
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PUBLIC CONTRACT CODE
SECTION 4100-4114

4100. This chapter nmay be cited as the "Subletting and
Subcontracting Fair Practices Act.”

4101. The Legislature finds that the practices of bid shopping and
bid peddling in connection with the construction, alteration, and
repair of public inprovenents often result in poor quality of

mat eri al and workmanship to the detrinment of the public, deprive the
public of the full benefits of fair conpetition anong prinme
contractors and subcontractors, and lead to insolvencies, |oss of
wages to enpl oyees, and other evils.

4103. Nothing in this chapter limts or dimnishes any rights or
renedi es, either legal or equitable, which:

(a) An original or substituted subcontractor may have agai nst the
prime contractor, his or her successors or assigns.

(b) The state or any county, city, body politic, or public agency
may have against the prine contractor, his or her successors or
assigns, including the right to take over and conplete the contract.

4104. Any officer, departnent, board, or conm ssion taking bids for
the construction of any public work or inprovement shall provide in
the specifications prepared for the work or inmprovenent or in the

general conditions under which bids will be received for the doing of
the work incident to the public work or inprovenent that any person
making a bid or offer to performthe work, shall, in his or her bid

or offer, set forth:

(a) (1) The name, the location of the place of business, and the
California contractor |icense nunber of each subcontractor who will
perform work or |abor or render service to the prime contractor in or
about the construction of the work or inprovement, or a
subcontractor licensed by the State of California who, under
subcontract to the prine contractor, specially fabricates and
installs a portion of the work or inprovenent according to detailed
drawi ngs contained in the plans and specifications, in an anmount in
excess of one-half of 1 percent of the prime contractor's total bid
or, in the case of bids or offers for the construction of streets or
hi ghways, including bridges, in excess of one-half of 1 percent of
the prine contractor's total bid or ten thousand dollars ($10, 000),
whi chever is greater.

(2) An inadvertent error in listing the California contractor
l'icense nunber provided pursuant to paragraph (1) shall not be
grounds for filing a bid protest or grounds for considering the bid
nonresponsive if the corrected contractor's |icense nunber is
subnitted to the public entity by the prime contractor within 24
hours after the bid opening and provided the corrected contractor's
i cense nunber corresponds to the submtted nane and | ocation for
t hat subcontractor.

(3) (A Subject to sub aragraph (B), any information requested by
the officer, diﬁartnﬁnt, oard, or conm ssion concerning any
subcontractor o the prinme contractor is required to list under this
subdi vi si on, other than the subcontractor's nane, |ocation of
busi ness, and California contractor |icense nunber, may be subnitted
by the prine contractor up to 24 hours after the deadline established
by the officer, departnent, board, or conm ssion for receipt of bids
by prine contractors.

(B) A state or local agency nmay inplenent subparagraph (A at its

option.
(b) The portion of the work that will be done by each
subcontractor under this act. The prime contractor shall list only

one subcontractor for each portion as is defined by the prine
contractor in his or her bid. )
(c) This section shall becone operative on July 1, 2014.
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4104.5. (a) The officer, department, board, or conm ssion taking
bids for construction of any public work or inprovement shall specify
in the bid invitation and public notice the place the bids of the
BFIﬁE contractors are to be received and the tine by which they shall
e received. The date and tinme shall be extended by no |ess than 72
hours if the officer, departnent, board, or comm ssion issues any
mat eri al changes, additions, or deletions to the invitation |later
than 72 hours prior to the bid closing. Any bids received after the
time specified in the notice or any extension due to material changes
shal |l be returned unopened

(b) As used in this section, the term "material change" neans a
change with a substantial cost inpact on the total bid as determ ned
by the awardi ng agency.

(c) As used in this section, the term"bid invitation" shal
i nclude any documents issued to prime contractors that contain
descriptions of the work to be bid or the content, form or manner of
submi ssion of bids by bidders.

4105. Circunvention by a general contractor who bids as a prine
contractor of the requirement under Section 4104 for himor her to
list his or her subcontractors, by the device of |isting another
contractor who will in turn sublet portions constituting the majority
of the work covered by the prine contract, shall be considered a
violation of this chapter and shall subject that prine contractor to
the penalties set forth in Sections 4110 and 4111.

4106. If a prine contractor fails to specify a subcontractor or if
a prime contractor specifies nore than one subcontractor for the sane
portion of work to be perforned under the contract in excess of
one-half of 1 percent of the prine contractor's total bid, the prine
contractor agrees that he or she is fully qualified to performthat
portion hinself or herself, and that the prinme contractor shal
performthat portion hinself or herself.

If after award of contract, the prine contractor subcontracts,
except as provided for in Sections 4107 or 4109, any such portion of
the work, the prinme contractor shall be subject to the penalties
named in Section 4111.

4107. A prinme contractor whose bid is accepted may not:

(a) Substitute a person as subcontractor in place of the
subcontractor listed in the original bid, except that the awarding
authority, or its duly authorized officer, nag, except as ot herw se
provided in Section 4107.5, consent to the substitution of another
person as a subcontractor in any of the follow ng situations:

(1) When the subcontractor listed in the bid, after having had a
reasonabl e opportunity to do so, fails or refuses to execute a
witten contract for the scope of work specified in the subcontractor
s bid and at the price specified in the subcontractor's bid, when
that witten contract, based upon the general terns, conditions
pl ans, and specifications for the project involved or the terms of
that subcontractor's witten bid, Is presented to the subcontractor
by the prine contractor.

(2) When the listed subcontractor becomes insolvent or the subject
of an order for relief in bankruptcy.

(3) Wien the listed subcontractor fails or refuses to performhis
or her subcontract.

(4) Wien the listed subcontractor fails or refuses to nmeet the
2283 requi renents of the prime contractor as set forth in Section

(5) Wien the prinme contractor denpnstrates to the awarding
authority, or its duly authorized officer, subject to the further
provisions set forth in Section 4107.5, that the name of the
subcontractor was listed as the result of an inadvertent clerica
error.

(6) Wien the listed subcontractor is not |licensed pursuant to the
Contractors License Law

(7) Wen the amarding authority, or its duly authorized officer,
determ nes that the work perforned by the |isted subcontractor is
substantially unsati sfactory and not in substantial accordance with
the plans and specifications, or that the subcontractor is
substantially delaying or disrupting the progress of the work.

(8) Wien the listed subcontractor is ineligible to work on a
Eublic wor ks project pursuant to Section 1777.1 or 1777.7 of the

abor Code.

(9) Wen the awarding authority determnes that a |isted
subcontractor is not a responsible contractor.
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Prior to approval of the prime contractor's request for the
substitution, the awarding authority, or its duly authorized officer,
shall give notice in witing to the |isted subcontractor of the
prinme contractor's request to substitute and of the reasons for the
request. The notice shall be served by certified or registered nai
to the last known address of the subcontractor. The |isted
subcontractor who has been so notified has five working days within
which to submit witten objections to the substitution to the
awarding authority. Failure to file these witten objections
constitutes the |isted subcontractor's consent to the substitution.

If witten objections are filed, the awarding authority shall give
notice in witing of at least five working days to the listed
subcontractor of a hearing by the awarding authority on the prine
contractor's request for substitution.

(b? Pernmit a subcontract to be voluntarily assigned or transferred
or allow it to be performed by anyone other than the origina
subcontractor listed in the original bid, without the consent of the
awardi ng authority, or its duly authorized officer

(c) Oher than in the performance of "change orders" causing
changes or deviations fromthe original contract, sublet or
subcontract any portion of the work in excess of one-half of 1
percent of the prime contractor's total bid as to which his or her
original bid did not designate a subcontractor.

4107.2. No subcontractor listed by a prine contractor under Section
4104 as furnishing and installing carpeting, shall voluntarily

sublet his or her subcontract with respect to any portion of the

| abor to be performed unless he or she specified the subcontractor in
his or her bid for that subcontract to the prine contractor.

4107.5. The prinme contractor as a condition to assert a claim of

i nadvertent clerical error in the listing of a subcontractor shal
within two working days after the tinme of the prime bid opening by
the awarding authority give witten notice to the awarding authority
and copies of that notice to both the subcontractor he or she clains
to have listed in error and the intended subcontractor who had bid to
the prine contractor prior to bid opening.

Any |isted subcontractor who has been notified by the prine
contractor in accordance with this section as to an inadvertent
clerical error shall be allowed six working days fromthe tine of the
prime bid opening within which to subnmit to the awarding authority
and to the prime contractor witten objection to the prime contractor'
s claim of 1 nadvertent clerical error. Failure of the listed
subcontractor to file the witten notice within the six working days
shal|l be primary evidence of his or her agreement that an inadvertent
clerical error was nade.

The awarding authority shall, after a public hearing as provided
in Section 4107 and in the absence of conpelling reasons to the
contrary, consent to the substitution of the intended subcontractor:

(a) If (1) the prime contractor, (2) the subcontractor listed in
error, and (3) the intended subcontractor each submt an affidavit to
the awarding authority along with such additional evidence as the
Part|es may Wi sh to submit that an inadvertent clerical error was in

act made, provided that the affidavits from each of the three
parties are filed within eight working days fromthe tinme of the
prime bid opening, or

(b) If the affidavits are filed by both the prinme contractor and
the intended subcontractor within the specified tinme but the
subcontractor whom the prime contractor claims to have listed in
error does not submit wthin six working days, to the awarding
authority and to the prime contractor, witten objection to the prine
contractor's claim of inadvertent clerical error as provided in this
section.

If the affidavits are filed by both the prinme contractor and the
i ntended subcontractor but the |listed subcontractor has, wthin six
wor ki ng days fromthe time of the prine bid opening, subnitted to the
awardi ng authority and to the prime contractor witten objection to
the prine contractor's claim of inadvertent clerical error, the
awardi ng authority shall investigate the clains of the parties and
shall hold a public hearing as provided in Section 4107 to deternine
the validity of those clains. Any determi nation made shall be based
on the facts contained in the declarations submtted under penaltﬁ of
perjury by all three parties and supported by testinony under oatl
and subject to cross-exam nation. The awarding authority may, on its
own notion or that of any other party, admit testinony of other
contractors, any bid registries or depositories, or any other party
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in possession of facts which may have a bearing on the decision of
the awarding authority.

4107.7. If a contractor who enters into a contract with a public
entity for investigation, renoval or remedial action, or disposa
relative to the release or presence of a hazardous material or
hazardous waste fails to pay a subcontractor registered as a
hazardous waste haul er pursuant to Section 25163 of the Health and
Safety Code within 10 days after the investigation, renpval or
renedi al action, or disposal is conpleted, the subcontractor may
serve a stop notice upon the public entity in accordance with Chapter
4 (commencing with Section 9350) of Title 3 of Part 6 of Division 4
of the Civil Code.

4108. (a) It shall be the responsibility of each subcontractor
submitting bids to a prine contractor to be prepared to submt a
faithful performance and paynent bond or bonds if so requested by the
prime contractor.

(b) I'n the event any subcontractor submitting a bid to a prime
contractor does not, upon the request of the prime contractor and at
the expense of the prine contractor at the established charge or
premumtherefor, furnish to the prime contractor a bond or bonds
I ssued by an admtted surety wherein the prinme contractor shall be
naned the obligee, guaranteeing pronpt and faithful performance of
the subcontract and the payment of all clains for |labor and materials
furni shed or used in and about the work to be done and perforned
under the subcontract, the prine contractor may reject the bid and
make a substitution of another subcontractor subject to Section 4107.

(c) (1) The bond or bonds may be required under this section only
if the prine contractor in his or her witten or published request
forbsug ids clearly specifies the ampbunt and requirenments of the bond
or bonds.

(2) If the expense of the bond or bonds required under this
section is to be borne by the subcontractor, that requirenent shall
al so be specified in the prine contractor's witten or published
request for subbids.

(3) The prinme contractor's failure to specify bond requirenents,
in accordance with this subdivision, in the witten or published
request for subbids shall preclude the prime contractor from inposing
bond requirements under this section.

41009. Sublettin? or subcontracting of any portion of the work in
excess of one-half of 1 percent of the prime contractor's total bid
as to which no subcontractor was designated in the original bid shall
only be permitted in cases of public enmergency or necessity, and
then only after a finding reduced to witing as a public record of
the awarding authority setting forth the facts constituting the

emer gency or necessity.

4110. A prinme contractor violating any of the provisions of this
chapter violates his or her contract and the awarding authority may
exercise the option, in its own discretion, of (1) canceling his or
her contract or (2) assessing the prinme contractor a penalty in an
amount of not nore than 10 percent of the anpbunt of the subcontract
i nvol ved, and this penalty shall be deposited in the fund out of
which the prime contract 1s awarded. In any proceedings under this
section the prine contractor shall be entitled to a public hearing
and to five days' notice of the tinme and place thereof.

4111. Violation of this chapter by a licensee under Chapter 9
(commencing with Section 7000) of Division 3 of the Business and

Pr of essi ons Code constitutes grounds for disciplinary action by the
Contractors State License Board, in addition to the penalties
prescribed in Section 4110.

4112. The failure on the part of a contractor to conply with any
provision of this chapter does not constitute a defense to the
contractor in any action brought against the contractor by a
subcontract or.
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4113. As used in this chapter, the word "subcontractor" shall mean

a contractor, within the neaning of the provisions of Chapter 9

(commenci ng with Section 7000) of Division 3 of the Business and

Pr of essi ons Code, mho contracts directly with the prinme contractor.
"Prime contractor” shall nean the contractor who contracts

directly with the awarding authority.

4114. The county board of supervisors, when it is the awardi ng
authority, mamy delegate its functions under Sections 4107 and 4110 to
any of ficer desi gnated by the board.

The aut horized officer shall make a witten recomendation to the
board of supervisors. The board of supervisors may adopt the
reconmendati on wi thout further notice or hearing, or may set the
matter for a de novo hearing before the board.
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AUTHORITY: 12 TU.S.C. 42 U.S.C.

3535(d).

SOURCE: 59 FR 33880, June 30, 1994, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 59 FR 33880, June
30, 1994, part 135 was revised effective August
1, 1994 through June 30, 1995. At 60 FR 28325,
May 31, 1995, the effective period was ex-
tended until the final rule implementing
changes made to section 3 of the Housing and
Urban Development Act of 1968 by the Hous-

1701u;

ing and Community Development Act of 1992
is published and becomes effective.

Subpart A—General Provisions

§135.1 Purpose.

(a) Section 3. The purpose of section 3
of the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701u) (section 3)
is to ensure that employment and
other economic opportunities gen-
erated by certain HUD financial assist-
ance shall, to the greatest extent fea-
sible, and consistent with existing Fed-
eral, State and local laws and regula-
tions, be directed to low- and very low-
income persons, particularly those who
are recipients of government assist-
ance for housing, and to business con-
cerns which provide economic opportu-
nities to low- and very low-income per-
sons.

(b) Part 135. The purpose of this part
is to establish the standards and proce-
dures to be followed to ensure that the
objectives of section 3 are met.

§135.2 Effective date of regulation.

The regulations of this part will re-
main in effect until the date the final
rule adopting the regulations of this
part with or without changes is pub-
lished and becomes effective, at which
point the final rule will remain in ef-
fect.

[60 FR 28326, May 31, 1995]

§135.3 Applicability.

(a) Section 3 covered assistance. Sec-
tion 3 applies to the following HUD as-
sistance (section 3 covered assistance):

(1) Public and Indian housing assist-
ance. Section 3 applies to training, em-
ployment, contracting and other eco-
nomic opportunities arising from the
expenditure of the following public and
Indian housing assistance:

(i) Development assistance provided
pursuant to section 5 of the U.S. Hous-
ing Act of 1937 (1937 Act);

(ii) Operating assistance provided
pursuant to section 9 of the 1937 Act;
and
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(iii) Modernization assistance pro-
vided pursuant to section 14 of the 1937
Act;

(2) Housing and community develop-
ment assistance. Section 3 applies to
training, employment, contracting and
other economic opportunities arising
in connection with the expenditure of
housing assistance (including section 8
assistance, and including other housing
assistance not administered by the As-
sistant Secretary of Housing) and com-
munity development assistance that is
used for the following projects;

(i) Housing rehabilitation (including
reduction and abatement of lead-based
paint hazards, but excluding routine
maintenance, repair and replacement);

(ii) Housing construction; and

(iii) Other public construction.

(3) Thresholds—(i) No thresholds for
section 3 covered public and Indian hous-
ing assistance. The requirements of this
part apply to section 3 covered assist-
ance provided to recipients, notwith-
standing the amount of the assistance
provided to the recipient. The require-
ments of this part apply to all contrac-
tors and subcontractors performing
work in connection with projects and
activities funded by public and Indian
housing assistance covered by section
3, regardless of the amount of the con-
tract or subcontract.

(ii) Thresholds for section 3 covered
housing and community development as-
sistance—(A) Recipient thresholds. The
requirements of this part apply to re-
cipients of other housing and commu-
nity development program assistance
for a section 3 covered project(s) for
which the amount of the assistance ex-
ceeds $200,000.

(B) Contractor and subcontractor
thresholds. The requirements of this
part apply to contractors and sub-
contractors performing work on sec-
tion 3 covered project(s) for which the
amount of the assistance exceeds
$200,000; and the contract or sub-
contract exceeds $100,000.

(C) Threshold met for recipients, but not
contractors or subcontractors. If a recipi-
ent receives section 3 covered housing
or community development assistance
in excess of $200,000, but no contract
exceeds $100,000, the section 3 pref-
erence requirements only apply to the
recipient.
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(b) Applicability of section 3 to entire
project or activity funded with section 3
assistance. The requirements of this
part apply to the entire project or ac-
tivity that is funded with section 3 cov-
ered assistance, regardless of whether
the section 3 activity is fully or par-
tially funded with section 3 covered as-
sistance.

(c) Applicability to Indian housing au-
thorities and Indian tribes. Indian hous-
ing authorities and tribes that receive
HUD assistance described in paragraph
(a) of this section shall comply with
the procedures and requirements of
this part to the maximum extent con-
sistent with, but not in derogation of,
compliance with section 7(b) of the In-
dian Self-Determination and Education
Assistance Act (26 U.S.C. 450e(b)). (See
24 CFR part 905.)

(d) Other HUD assistance and other
Federal assistance. Recipients, contrac-
tors and subcontractors that receive
HUD assistance, not listed in para-
graph (a) of this section, or other Fed-
eral assistance, are encouraged to pro-
vide, to the greatest extent feasible,
training, employment, and contracting
opportunities generated by the expend-
iture of this assistance to low- and
very low-income persons, and business
concerns owned by low- and very low-
income persons, or which employ low-
and very low-income persons.

§135.5 Definitions.

The terms Department, HUD, Indian
housing authority (IHA), Public housing
agency (PHA), and Secretary are defined
in 24 CFR part 5.

Annual Contributions Contract (ACC)
means the contract under the U.S.
Housing Act of 1937 (1937 Act) between
HUD and the PHA, or between HUD
and the IHA, that contains the terms
and conditions under which HUD as-
sists the PHA or the IHA in providing
decent, safe, and sanitary housing for
low income families. The ACC must be
in a form prescribed by HUD under
which HUD agrees to provide assist-
ance in the development, moderniza-
tion and/or operation of a low income
housing project under the 1937 Act, and
the PHA or IHA agrees to develop,
modernize and operate the project in
compliance with all provisions of the
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ACC and the 1937 Act, and all HUD reg-
ulations and implementing require-
ments and procedures. (The ACC is not
a form of procurement contract.)

Applicant means any entity which
makes an application for section 3 cov-
ered assistance, and includes, but is
not limited to, any State, unit of local
government, public housing agency, In-
dian housing authority, Indian tribe, or
other public body, public or private
nonprofit organization, private agency
or institution, mortgagor, developer,
limited dividend sponsor, builder, prop-
erty manager, community housing de-
velopment organization (CHDO), resi-
dent management corporation, resident
council, or cooperative association.

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and
Equal Opportunity.

Business concern means a business en-
tity formed in accordance with State
law, and which is licensed under State,
county or municipal law to engage in
the type of business activity for which
it was formed.

Business concern that provides eco-
nomic opportunities for low- and very
low-income persons. See definition of
‘“‘section 3 business concern’’ in this
section.

Contract. See the definition of ‘‘sec-
tion 3 covered contract’” in this sec-
tion.

Contractor means any entity which
contracts to perform work generated
by the expenditure of section 3 covered
assistance, or for work in connection
with a section 3 covered project.

Employment opportunities generated by
section 3 covered assistance means all
employment opportunities generated
by the expenditure of section 3 covered
public and Indian housing assistance
(i.e., operating assistance, development
assistance and modernization assist-
ance, as described in §135.3(a)(1)). With
respect to section 3 covered housing
and community development assist-
ance, this term means all employment
opportunities arising in connection
with section 3 covered projects (as de-
scribed in §135.3(a)(2)), including man-
agement and administrative jobs con-
nected with the section 3 covered
project. Management and administra-
tive jobs include architectural, engi-
neering or related professional services
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required to prepare plans, drawings,
specifications, or work write-ups; and
jobs directly related to administrative
support of these activities, e.g., con-
struction manager, relocation spe-
cialist, payroll clerk, etc.

Housing authority (HA) means, collec-
tively, public housing agency and In-
dian housing authority.

Housing and community development
assistance means any financial assist-
ance provided or otherwise made avail-
able through a HUD housing or com-
munity development program through
any grant, loan, loan guarantee, coop-
erative agreement, or contract, and in-
cludes community development funds
in the form of community development
block grants, and loans guaranteed
under section 108 of the Housing and
Community Development Act of 1974,
as amended. Housing and community
development assistance does not in-
clude financial assistance provided
through a contract of insurance or
guaranty.

Housing development means low-in-
come housing owned, developed, or op-
erated by public housing agencies or
Indian housing authorities in accord-
ance with HUD’s public and Indian
housing program regulations codified
in 24 CFR Chapter IX.

HUD Youthbuild programs mean pro-
grams that receive assistance under
subtitle D of Title IV of the National
Affordable Housing Act, as amended by
the Housing and Community Develop-
ment Act of 1992 (42 U.S.C. 12899), and
provide disadvantaged youth with op-
portunities for employment, education,
leadership development, and training
in the construction or rehabilitation of
housing for homeless individuals and
members of low- and very low-income
families.

Indian tribes shall have the meaning
given this term in 24 CFR part 571.

JTPA means the Job Training Part-
nership Act (29 U.S.C. 1579(a)).

Low-income person. See the definition
of ‘‘section 3 resident’’ in this section.

Metropolitan area means a metropoli-
tan statistical area (MSA), as estab-
lished by the Office of Management and
Budget.

Neighborhood area means:

705



§135.5

(1) For HUD housing programs, a geo-
graphical location within the jurisdic-
tion of a unit of general local govern-
ment (but not the entire jurisdiction)
designated in ordinances, or other local
documents as a neighborhood, village,
or similar geographical designation.

(2) For HUD community development
programs, see the definition, if pro-
vided, in the regulations for the appli-
cable community development pro-
gram, or the definition for this term in
24 CFR 570.204(c)(1).

New hires mean full-time employees
for permanent, temporary or seasonal
employment opportunities.

Nonmetropolitan county means any
county outside of a metropolitan area.

Other HUD programs means HUD pro-
grams, other than HUD public and In-
dian housing programs, that provide
housing and community development
assistance for ‘‘section 3 covered
projects,” as defined in this section.

Public housing resident has the mean-
ing given this term in 24 CFR part 963.

Recipient means any entity which re-
ceives section 3 covered assistance, di-
rectly from HUD or from another re-
cipient and includes, but is not limited
to, any State, unit of local govern-
ment, PHA, THA, Indian tribe, or other
public body, public or private nonprofit
organization, private agency or institu-
tion, mortgagor, developer, limited
dividend sponsor, builder, property
manager, community housing develop-
ment organization, resident manage-
ment corporation, resident council, or
cooperative association. Recipient also
includes any successor, assignee or
transferee of any such entity, but does
not include any ultimate beneficiary
under the HUD program to which sec-
tion 3 applies and does not include con-
tractors.

Section 3 means section 3 of the Hous-
ing and Urban Development Act of 1968,
as amended (12 U.S.C. 1701u).

Section 3 business concern means a
business concern, as defined in this sec-
tion—

(1) That is 51 percent or more owned
by section 3 residents; or

(2) Whose permanent, full-time em-
ployees include persons, at least 30 per-
cent of whom are currently section 3
residents, or within three years of the
date of first employment with the busi-
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ness concern were section 3 residents;
or

(3) That provides evidence of a com-
mitment to subcontract in excess of 25
percent of the dollar award of all sub-
contracts to be awarded to business
concerns that meet the qualifications
set forth in paragraphs (1) or (2) in this
definition of ‘‘section 3 business con-
cern.”

Section 3 clause means the contract
provisions set forth in §135.38.

Section 3 covered activity means any
activity which is funded by section 3
covered assistance public and Indian
housing assistance.

Section 3 covered assistance means: (1)
Public and Indian housing development
assistance provided pursuant to section
5 of the 1937 Act;

(2) Public and Indian housing oper-
ating assistance provided pursuant to
section 9 of the 1937 Act;

(3) Public and Indian housing mod-
ernization assistance provided pursu-
ant to section 14 of the 1937 Act;

(4) Assistance provided under any
HUD housing or community develop-
ment program that is expended for
work arising in connection with:

(i) Housing rehabilitation (including
reduction and abatement of lead-based
paint hazards, but excluding routine
maintenance, repair and replacement);

(ii) Housing construction; or

(iii) Other public construction
project (which includes other buildings
or improvements, regardless of owner-
ship).

Section 3 covered contract means a
contract or subcontract (including a
professional service contract) awarded
by a recipient or contractor for work
generated by the expenditure of section
3 covered assistance, or for work aris-
ing in connection with a section 3 cov-
ered project. ‘“‘Section 3 covered con-
tracts’ do not include contracts award-
ed under HUD’s procurement program,
which are governed by the Federal Ac-
quisition Regulation System (see 48
CFR, Chapter 1). “Section 3 covered
contracts’” also do not include con-
tracts for the purchase of supplies and
materials. However, whenever a con-
tract for materials includes the instal-
lation of the materials, the contract
constitutes a section 3 covered con-
tract. For example, a contract for the
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purchase and installation of a furnace
would be a section 3 covered contract
because the contract is for work (i.e.,
the installation of the furnace) and
thus is covered by section 3.

Section 3 covered project means the
construction, reconstruction, conver-
sion or rehabilitation of housing (in-
cluding reduction and abatement of
lead-based paint hazards), other public
construction which includes buildings
or improvements (regardless of owner-
ship) assisted with housing or commu-
nity development assistance.

Section 3 joint venture. See §135.40.
Section 3 resident means: (1) A public
housing resident; or

(2) An individual who resides in the
metropolitan area or nonmetropolitan
county in which the section 3 covered
assistance is expended, and who is:

(1) A low-income person, as this term
is defined in section 3(b)(2) of the 1937
Act (42 U.S.C. 1437a(b)(2)). Section
3(b)(2) of the 1937 Act defines this term
to mean families (including single per-
sons) whose incomes do not exceed 80
per centum of the median income for
the area, as determined by the Sec-
retary, with adjustments for smaller
and larger families, except that the
Secretary may establish income ceil-
ings higher or lower than 80 per cen-
tum of the median for the area on the
basis of the Secretary’s findings that
such variations are necessary because
of prevailing levels of construction
costs or unusually high or low-income
families; or

(i1) A very low-income person, as this
term is defined in section 3(b)(2) of the
1937 Act (42 U.S.C. 1437a(b)(2)). Section
3(b)(2) of the 1937 Act (42 TU.S.C.
1437a(b)(2)) defines this term to mean
families (including single persons)
whose incomes do not exceed 50 per
centum of the median family income
for the area, as determined by the Sec-
retary with adjustments for smaller
and larger families, except that the
Secretary may establish income ceil-
ings higher or lower than 50 per cen-
tum of the median for the area on the
basis of the Secretary’s findings that
such variations are necessary because
of unusually high or low family in-
comes.

(3) A person seeking the training and
employment preference provided by
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section 3 bears the responsibility of
providing evidence (if requested) that
the person is eligible for the pref-
erence.

Section 8 assistance means assistance
provided under section 8 of the 1937 Act
(42 U.S.C. 1437f) pursuant to 24 CFR
part 882, subpart G.

Service area means the geographical
area in which the persons benefitting
from the section 3 covered project re-
side. The service area shall not extend
beyond the unit of general local gov-
ernment in which the section 3 covered
assistance is expended. In HUD’s Indian
housing programs, the service area, for
IHAs established by an Indian tribe as
a result of the exercise of the tribe’s
sovereign power, is limited to the area
of tribal jurisdiction.

Subcontractor means any entity
(other than a person who is an em-
ployee of the contractor) which has a
contract with a contractor to under-
take a portion of the contractor’s obli-
gation for the performance of work
generated by the expenditure of section
3 covered assistance, or arising in con-
nection with a section 3 covered
project.

Very low-income person. See the defi-
nition of ‘“‘section 3 resident’ in this
section.

Youthbuild programs. See the defini-
tion of “HUD Youthbuild programs’ in
this section.

[69 FR 33880, June 30, 1994, as amended at 61
FR 5206, Feb. 9, 1996]

§135.7 Delegation of authority.

Except as may be otherwise provided
in this part, the functions and respon-
sibilities of the Secretary under sec-
tion 3, and described in this part, are
delegated to the Assistant Secretary
for Fair Housing and Equal Oppor-
tunity. The Assistant Secretary is fur-
ther authorized to redelegate functions
and responsibilities to other employees
of HUD; provided however, that the au-
thority to issue rules and regulations
under this part, which authority is del-
egated to the Assistant Secretary, may
not be redelegated by the Assistant
Secretary.
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§135.9 Requirements applicable to
HUD NOFAs for section 3 covered
programs.

(a) Certification of compliance with part
135. All notices of funding availability
(NOFAs) issued by HUD that announce
the availability of funding covered by
section 3 shall include a provision in
the NOFA that notifies applicants that
section 3 and the regulations in part
135 are applicable to funding awards
made under the NOFA. Additionally
the NOFA shall require as an applica-
tion submission requirement (which
may be specified in the NOFA or appli-
cation Kkit) a certification by the appli-
cant that the applicant will comply
with the regulations in part 135. (For
PHAs, this requirement will be met
where a PHA Resolution in Support of
the Application is submitted.) With re-
spect to application evaluation, HUD
will accept an applicant’s certification
unless there is evidence substantially
challenging the certification.

(b) Statement of purpose in NOFAs. (1)
For competitively awarded assistance
in which the grants are for activities
administered by an HA, and those ac-
tivities are anticipated to generate sig-
nificant training, employment or con-
tracting opportunities, the NOFA must
include a statement that one of the
purposes of the assistance is to give to
the greatest extent feasible, and con-
sistent with existing Federal, State
and local laws and regulations, job
training, employment, contracting and
other economic opportunities to sec-
tion 3 residents and section 3 business
concerns.

(2) For competitively awarded assist-
ance involving housing rehabilitation,
construction or other public construc-
tion, where the amount awarded to the
applicant may exceed $200,000, the
NOFA must include a statement that
one of the purposes of the assistance is
to give, to the greatest extent feasible,
and consistent with existing Federal,
State and local laws and regulations,
job training, employment, contracting
and other economic opportunities to
section 3 residents and section 3 busi-
ness concerns.

(c) Section 3 as NOFA evaluation cri-
teria. Where not otherwise precluded by
statute, in the evaluation of applica-
tions for the award of assistance, con-
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sideration shall be given to the extent
to which an applicant has dem-
onstrated that it will train and employ
section 3 residents and contract with
section 3 business concerns for eco-
nomic opportunities generated in con-
nection with the assisted project or ac-
tivity. The evaluation criteria to be
utilized, and the rating points to be as-
signed, will be specified in the NOFA.

§135.11 Other laws governing train-
ing, employment, and contracting.

Other laws and requirements that are
applicable or may be applicable to the
economic opportunities generated from
the expenditure of section 3 covered as-
sistance include, but are not nec-
essarily limited to those listed in this
section.

(a) Procurement standards for States
and local governments (24 CFR 85.36)—(1)
General. Nothing in this part 135 pre-
scribes specific methods of procure-
ment. However, neither section 3 nor
the requirements of this part 135 super-
sede the general requirement of 24 CFR
85.36(c) that all procurement trans-
actions be conducted in a competitive
manner. Consistent with 24 CFR
85.36(c)(2), section 3 is a Federal statute
that expressly encourages, to the max-
imum extent feasible, a geographic
preference in the evaluation of bids or
proposals.

(2) Flexible Subsidy Program. Multi-
family project mortgagors in the Flexi-
ble Subsidy Program are not required
to utilize the methods of procurement
in 24 CFR 85.36(d), and are not per-
mitted to utilize methods of procure-
ment that would result in their award
of a contract to a business concern
that submits a bid higher than the low-
est responsive bid. A multifamily
project mortgagor, however, must en-
sure that, to the greatest extent fea-
sible, the procurement practices it se-
lects provide preference to section 3
business concerns.

(b) Procurement standards for other re-
cipients (OMB Circular No. A-110). Noth-
ing in this part prescribes specific
methods of procurement for grants and
other agreements with institutions of
higher education, hospitals, and other
nonprofit organizations. Consistent
with the requirements set forth in
OMB Circular No. A-110, section 3 is a
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Federal statute that expressly encour-
ages a geographic preference in the
evaluation of bids or proposals.

(c) Federal labor standards provisions.
Certain construction contracts are sub-
ject to compliance with the require-
ment to pay prevailing wages deter-
mined under Davis-Bacon Act (40
U.S.C. 276a—276a~7) and implementing
U.S. Department of Labor regulations
in 29 CFR part 5. Additionally, certain
HUD-assisted rehabilitation and main-
tenance activities on public and Indian
housing developments are subject to
compliance with the requirement to
pay prevailing wage rates, as deter-
mined or adopted by HUD, to laborers
and mechanics employed in this work.
Apprentices and trainees may be uti-
lized on this work only to the extent
permitted under either Department of
Labor regulations at 29 CFR part 5 or
for work subject to HUD-determined
prevailing wage rates, HUD policies
and guidelines. These requirements in-
clude adherence to the wage rates and
ratios of apprentices or trainees to
journeymen set out in ‘‘approved ap-
prenticeship and training programs,”
as described in paragraph (d) of this
section.

(d) Approved apprenticeship and train-
ee programs. Certain apprenticeship and
trainee programs have been approved
by various Federal agencies. Approved
apprenticeship and trainee programs
include: an apprenticeship program ap-
proved by the Bureau of Apprenticeship
and Training of the Department of
Labor, or a State Apprenticeship Agen-
cy, or an on-the-job training program
approved by the Bureau of Apprentice-
ship and Training, in accordance with
the regulations at 29 CFR part 5; or a
training program approved by HUD in
accordance with HUD policies and
guidelines, as applicable. Participation
in an approved apprenticeship program
does not, in and of itself, demonstrate
compliance with the regulations of this
part.

(e) Compliance with Ezecutive Order
11246. Certain contractors covered by
this part are subject to compliance
with Executive Order 11246, as amended
by Executive Order 12086, and the De-
partment of Labor regulations issued
pursuant thereto (41 CFR chapter 60)
which provide that no person shall be
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discriminated against on the basis of
race, color, religion, sex, or national
origin in all phases of employment dur-
ing the performance of Federal or Fed-
erally assisted construction contracts.

Subpart B—Economic Opportuni-
fies for Section 3 Residents
and Section 3 Business Con-
cerns

§135.30 Numerical goals for meeting
the greatest extent feasible require-
ment.

(a) General. (1) Recipients and cov-
ered contractors may demonstrate
compliance with the ‘‘greatest extent
feasible’’ requirement of section 3 by
meeting the numerical goals set forth
in this section for providing training,
employment, and contracting opportu-
nities to section 3 residents and section
3 business concerns.

(2) The goals established in this sec-
tion apply to the entire amount of sec-
tion 3 covered assistance awarded to a
recipient in any Federal Fiscal Year
(FY), commencing with the first FY
following the effective date of this
rule.

(3) For recipients that do not engage
in training, or hiring, but award con-
tracts to contractors that will engage
in training, hiring, and subcontracting,
recipients must ensure that, to the
greatest extent feasible, contractors
will provide training, employment, and
contracting opportunities to section 3
residents and section 3 business con-
cerns.

(4) The numerical goals established
in this section represent minimum nu-
merical targets.

(b) Training and employment. The nu-
merical goals set forth in paragraph (b)
of this section apply to new hires. The
numerical goals reflect the aggregate
hires. Efforts to employ section 3 resi-
dents, to the greatest extent feasible,
should be made at all job levels.

(1) Numerical goals for section 3 covered
public and Indian housing programs. Re-
cipients of section 3 covered public and
Indian housing assistance (as described
in §135.5) and their contractors and
subcontractors may demonstrate com-
pliance with this part by committing
to employ section 3 residents as:
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(i) 10 percent of the aggregate num-
ber of new hires for the one year period
beginning in FY 1995;

(ii) 20 percent of the aggregate num-
ber of new hires for the one period be-
ginning in FY 1996;

(iii) 30 percent of the aggregate num-
ber of new hires for one year period be-
ginning in FY 1997 and continuing
thereafter.

(2) Numerical goals for other HUD pro-
grams covered by section 3. (i) Recipients
of section 3 covered housing assistance
provided under other HUD programs,
and their contractors and subcontrac-
tors (unless the contract or sub-
contract awards do not meet the
threshold specified in §135.3(a)(3)) may
demonstrate compliance with this part
by committing to employ section 3
residents as 10 percent of the aggregate
number of new hires for each year over
the duration of the section 3 project;

(ii) Where a managing general part-
ner or management agent is affiliated,
in a given metropolitan area, with re-
cipients of section 3 covered housing
assistance, for an aggregate of 500 or
more units in any fiscal year, the man-
aging partner or management agent
may demonstrate compliance with this
part by committing to employ section
3 residents as:

(A) 10 percent of the aggregate num-
ber of new hires for the one year period
beginning in FY 1995;

(B) 20 percent of the aggregate num-
ber of new hires for the one year period
beginning in FY 1996;

(C) 30 percent of the aggregate num-
ber of new hires for the one year period
beginning in FY 1997, and continuing
thereafter.

(3) Recipients of section 3 covered
community development assistance,
and their contractors and subcontrac-
tors (unless the contract or sub-
contract awards do not meet the
threshold specified in §135.3(a)(3)) may
demonstrate compliance with the re-
quirements of this part by committing
to employ section 3 residents as:

(i) 10 percent of the aggregate num-
ber of new hires for the one year period
beginning in FY 1995;

(ii) 20 percent of the aggregate num-
ber of new hires for the one year period
beginning in FY 1996; and
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(iii) 30 percent of the aggregate num-
ber of new hires for the one year period
beginning in FY 1997 and continuing
thereafter.

(c) Contracts. Numerical goals set
forth in paragraph (c) of this section
apply to contracts awarded in connec-
tion with all section 3 covered projects
and section 3 covered activities. Each
recipient and contractor and subcon-
tractor (unless the contract or sub-
contract awards do not meet the
threshold specified in §135.3(a)(3)) may
demonstrate compliance with the re-
quirements of this part by committing
to award to section 3 business con-
cerns:

(1) At least 10 percent of the total
dollar amount of all section 3 covered
contracts for building trades work for
maintenance, repair, modernization or
development of public or Indian hous-
ing, or for building trades work arising
in connection with housing rehabilita-
tion, housing construction and other
public construction; and

(2) At least three (3) percent of the
total dollar amount of all other section
3 covered contracts.

(d) Safe harbor and compliance deter-
minations. (1) In the absence of evidence
to the contrary, a recipient that meets
the minimum numerical goals set forth
in this section will be considered to
have complied with the section 3 pref-
erence requirements.

(2) In evaluating compliance under
subpart D of this part, a recipient that
has not met the numerical goals set
forth in this section has the burden of
demonstrating why it was not feasible
to meet the numerical goals set forth
in this section. Such justification may
include impediments encountered de-
spite actions taken. A recipient or con-
tractor also can indicate other eco-
nomic opportunities, such as those list-
ed in §135.40, which were provided in its
efforts to comply with section 3 and
the requirements of this part.

§135.32
ent.

Responsibilities of the recipi-

Each recipient has the responsibility
to comply with section 3 in its own op-
erations, and ensure compliance in the
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operations of its contractors and sub-
contractors. This responsibility in-
cludes but may not be necessarily lim-
ited to:

(a) Implementing procedures de-
signed to notify section 3 residents
about training and employment oppor-
tunities generated by section 3 covered
assistance and section 3 business con-
cerns about contracting opportunities
generated by section 3 covered assist-
ance;

(b) Notifying potential contractors
for section 3 covered projects of the re-
quirements of this part, and incor-
porating the section 3 clause set forth
in §135.38 in all solicitations and con-
tracts.

(c) Facilitating the training and em-
ployment of section 3 residents and the
award of contracts to section 3 busi-
ness concerns by undertaking activi-
ties such as described in the Appendix
to this part, as appropriate, to reach
the goals set forth in §135.30. Recipi-
ents, at their own discretion, may es-
tablish reasonable numerical goals for
the training and employment of sec-
tion 3 residents and contract award to
section 3 business concerns that exceed
those specified in §135.30;

(d) Assisting and actively cooper-
ating with the Assistant Secretary in
obtaining the compliance of contrac-
tors and subcontractors with the re-
quirements of this part, and refraining
from entering into any contract with
any contractor where the recipient has
notice or knowledge that the con-
tractor has been found in violation of
the regulations in 24 CFR part 135.

(e) Documenting actions taken to
comply with the requirements of this
part, the results of actions taken and
impediments, if any.

(f) A State or county which distrib-
utes funds for section 3 covered assist-
ance to units of local governments, to
the greatest extent feasible, must at-
tempt to reach the numerical goals set
forth in 135.30 regardless of the number
of local governments receiving funds
from the section 3 covered assistance
which meet the thresholds for applica-
bility set forth at 135.3. The State or
county must inform units of local gov-
ernment to whom funds are distributed
of the requirements of this part; assist
local governments and their contrac-

§135.34

tors in meeting the requirements and
objectives of this part; and monitor the
performance of local governments with
respect to the objectives and require-
ments of this part.

§135.34 Preference for section 3 resi-
dents in training and employment
opportunities.

(a) Order of providing preference. Re-
cipients, contractors and subcontrac-
tors shall direct their efforts to pro-
vide, to the greatest extent feasible,
training and employment opportunities
generated from the expenditure of sec-
tion 3 covered assistance to section 3
residents in the order of priority pro-
vided in paragraph (a) of this section.

(1) Public and Indian housing pro-
grams. In public and Indian housing
programs, efforts shall be directed to
provide training and employment op-
portunities to section 3 residents in the
following order of priority:

(i) Residents of the housing develop-
ment or developments for which the
section 3 covered assistance is ex-
pended (category 1 residents);

(ii) Residents of other housing devel-
opments managed by the HA that is ex-
pending the section 3 covered housing
assistance (category 2 residents);

(iii) Participants in HUD Youthbuild
programs being carried out in the met-
ropolitan area (or nonmetropolitan
county) in which the section 3 covered
assistance is expended (category 3 resi-
dents);

(iv) Other section 3 residents.

(2) Housing and community develop-
ment programs. In housing and commu-
nity development programs, priority
consideration shall be given, where fea-
sible, to:

(i) Section 3 residents residing in the
service area or neighborhood in which
the section 3 covered project is located
(collectively, referred to as category 1
residents); and

(ii) Participants in HUD Youthbuild
programs (category 2 residents).

(iii) Where the section 3 project is as-
sisted under the Stewart B. McKinney
Homeless Assistance Act (42 U.S.C.
11301 et seq.), homeless persons residing
in the service area or neighborhood in
which the section 3 covered project is
located shall be given the highest pri-
ority;
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(iv) Other section 3 residents.

(3) Recipients of housing assistance
programs administered by the Assist-
ant Secretary for Housing may, at
their own discretion, provide pref-
erence to residents of the housing de-
velopment receiving the section 3 cov-
ered assistance within the service area
or neighborhood where the section 3
covered project is located.

(4) Recipients of community develop-
ment programs may, at their own dis-
cretion, provide priority to recipients
of government assistance for housing,
including recipients of certificates or
vouchers under the Section 8 housing
assistance program, within the service
area or neighborhood where the section
3 covered project is located.

(b) Eligibility for preference. A section
3 resident seeking the preference in
training and employment provided by
this part shall certify, or submit evi-
dence to the recipient contractor or
subcontractor, if requested, that the
person is a section 3 resident, as de-
fined in §135.5. (An example of evidence
of eligibility for the preference is evi-
dence of receipt of public assistance, or
evidence of participation in a public as-
sistance program.)

(c) Eligibility for employment. Nothing
in this part shall be construed to re-
quire the employment of a section 3
resident who does not meet the quali-
fications of the position to be filled.

§135.36 Preference for section 3 busi-
ness concerns in contracting oppor-
tunities.

(a) Order of providing preference. Re-
cipients, contractors and subcontrac-
tors shall direct their efforts to award
section 3 covered contracts, to the
greatest extent feasible, to section 3
business concerns in the order of pri-
ority provided in paragraph (a) of this
section.

(1) Public and Indian housing pro-
grams. In public and Indian housing
programs, efforts shall be directed to
award contracts to section 3 business
concerns in the following order of pri-
ority:

(i) Business concerns that are 51 per-
cent or more owned by residents of the
housing development or developments
for which the section 3 covered assist-
ance is expended, or whose full-time,
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permanent workforce includes 30 per-
cent of these persons as employees
(category 1 businesses);

(ii) Business concerns that are 51 per-
cent or more owned by residents of
other housing developments or develop-
ments managed by the HA that is ex-
pending the section 3 covered assist-
ance, or whose full-time, permanent
workforce includes 30 percent of these
persons as employees (category 2 busi-
nesses); or

(iii) HUD Youthbuild programs being
carried out in the metropolitan area
(or nonmetropolitan county) in which
the section 3 covered assistance is ex-
pended (category 3 businesses).

(iv) Business concerns that are 51
percent or more owned by section 3
residents, or whose permanent, full-
time workforce includes no less than 30
percent section 3 residents (category 4
businesses), or that subcontract in ex-
cess of 25 percent of the total amount
of subcontracts to business concerns
identified in paragraphs (a)(1)(i) and
(a)(1)(ii) of this section.

(2) Housing and community develop-
ment programs. In housing and commu-
nity development programs, priority
consideration shall be given, where fea-
sible, to:

(i) Section 3 business concerns that
provide economic opportunities for sec-
tion 3 residents in the service area or
neighborhood in which the section 3
covered project is located (category 1
businesses); and

(ii) Applicants (as this term is de-
fined in 42 U.S.C. 12899) selected to
carry out HUD Youthbuild programs
(category 2 businesses);

(iii) Other section 3 business con-
cerns.

(b) Eligibility for preference. A business
concern seeking to qualify for a section
3 contracting preference shall certify
or submit evidence, if requested, that
the business concern is a section 3 busi-
ness concern as defined in §135.5.

(c) Ability to complete contract. A sec-
tion 3 business concern seeking a con-
tract or a subcontract shall submit evi-
dence to the recipient, contractor, or
subcontractor (as applicable), if re-
quested, sufficient to demonstrate to
the satisfaction of the party awarding
the contract that the business concern
is responsible and has the ability to
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perform successfully under the terms
and conditions of the proposed con-
tract. (The ability to perform success-
fully under the terms and conditions of
the proposed contract is required of all
contractors and subcontractors subject
to the procurement standards of 24
CFR 85.36 (see 24 CFR 85.36(b)(8)).) This
regulation requires consideration of,
among other factors, the potential con-
tractor’s record in complying with pub-
lic policy requirements. Section 3 com-
pliance is a matter properly considered
as part of this determination.

§135.38 Section 3 clause.

All section 3 covered contracts shall
include the following clause (referred
to as the section 3 clause):

A. The work to be performed under this
contract is subject to the requirements of
section 3 of the Housing and Urban Develop-
ment Act of 1968, as amended, 12 U.S.C. 1701u
(section 3). The purpose of section 3 is to en-
sure that employment and other economic
opportunities generated by HUD assistance
or HUD-assisted projects covered by section
3, shall, to the greatest extent feasible, be di-
rected to low- and very low-income persons,
particularly persons who are recipients of
HUD assistance for housing.

B. The parties to this contract agree to
comply with HUD’s regulations in 24 CFR
part 135, which implement section 3. As evi-
denced by their execution of this contract,
the parties to this contract certify that they
are under no contractual or other impedi-
ment that would prevent them from com-
plying with the part 135 regulations.

C. The contractor agrees to send to each
labor organization or representative of work-
ers with which the contractor has a collec-
tive bargaining agreement or other under-
standing, if any, a notice advising the labor
organization or workers’ representative of
the contractor’s commitments under this
section 3 clause, and will post copies of the
notice in conspicuous places at the work site
where both employees and applicants for
training and employment positions can see
the notice. The notice shall describe the sec-
tion 3 preference, shall set forth minimum
number and job titles subject to hire, avail-
ability of apprenticeship and training posi-
tions, the qualifications for each; and the
name and location of the person(s) taking
applications for each of the positions; and
the anticipated date the work shall begin.

D. The contractor agrees to include this
section 3 clause in every subcontract subject
to compliance with regulations in 24 CFR
part 135, and agrees to take appropriate ac-
tion, as provided in an applicable provision
of the subcontract or in this section 3 clause,

§135.40

upon a finding that the subcontractor is in
violation of the regulations in 24 CFR part
135. The contractor will not subcontract with
any subcontractor where the contractor has
notice or knowledge that the subcontractor
has been found in violation of the regula-
tions in 24 CFR part 135.

E. The contractor will certify that any va-
cant employment positions, including train-
ing positions, that are filled (1) after the con-
tractor is selected but before the contract is
executed, and (2) with persons other than
those to whom the regulations of 24 CFR
part 135 require employment opportunities
to be directed, were not filled to circumvent
the contractor’s obligations under 24 CFR
part 135.

F. Noncompliance with HUD’s regulations
in 24 CFR part 135 may result in sanctions,
termination of this contract for default, and
debarment or suspension from future HUD
assisted contracts.

G. With respect to work performed in con-
nection with section 3 covered Indian hous-
ing assistance, section 7(b) of the Indian
Self-Determination and Education Assist-
ance Act (25 U.S.C. 450e) also applies to the
work to be performed under this contract.
Section 7(b) requires that to the greatest ex-
tent feasible (i) preference and opportunities
for training and employment shall be given
to Indians, and (ii) preference in the award of
contracts and subcontracts shall be given to
Indian organizations and Indian-owned Eco-
nomic Enterprises. Parties to this contract
that are subject to the provisions of section
3 and section T7(b) agree to comply with sec-
tion 3 to the maximum extent feasible, but
not in derogation of compliance with section
7(b).

§135.40 Providing other economic op-
portunities.

(a) General. In accordance with the
findings of the Congress, as stated in
section 3, that other economic opportu-
nities offer an effective means of em-
powering low-income persons, a recipi-
ent is encouraged to undertake efforts
to provide to low-income persons eco-
nomic opportunities other than train-
ing, employment, and contract awards,
in connection with section 3 covered
assistance.

(b) Other training and employment re-
lated opportunities. Other economic op-
portunities to train and employ section
3 residents include, but need not be
limited to, use of ‘‘upward mobility”’,
“bridge” and trainee positions to fill
vacancies; hiring section 3 residents in
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management and maintenance posi-
tions within other housing develop-
ments; and hiring section 3 residents in
part-time positions.

(c) Other business related economic op-
portunities. (1) A recipient or contractor
may provide economic opportunities to
establish, stabilize or expand section 3
business concerns, including micro-en-
terprises. Such opportunities include,
but are not limited to the formation of
section 3 joint ventures, financial sup-
port for affiliating with franchise de-
velopment, use of labor only contracts
for building trades, purchase of sup-
plies and materials from housing au-
thority resident-owned businesses, pur-
chase of materials and supplies from
PHA resident-owned businesses and use
of procedures under 24 CFR part 963 re-
garding HA contracts to HA resident-
owned businesses. A recipient or con-
tractor may employ these methods di-
rectly or may provide incentives to
non-section 3 businesses to utilize such
methods to provide other economic op-
portunities to low-income persons.

(2) A section 3 joint venture means an
association of business concerns, one of
which qualifies as a section 3 business
concern, formed by written joint ven-
ture agreement to engage in and carry
out a specific business venture for
which purpose the business concerns
combine their efforts, resources, and
skills for joint profit, but not nec-
essarily on a continuing or permanent
basis for conducting business gen-
erally, and for which the section 3 busi-
ness concern:

(i) Is responsible for a clearly defined
portion of the work to be performed
and holds management responsibilities
in the joint venture; and

(ii) Performs at least 25 percent of
the work and is contractually entitled
to compensation proportionate to its
work.

Subpart C [Reserved]

Subpart D—Complaint and
Compliance Review

§135.70 General.

(a) Purpose. The purpose of this sub-
part is to establish the procedures for
handling complaints alleging non-
compliance with the regulations of this
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part, and the procedures governing the
Assistant Secretary’s review of a re-
cipient’s or contractor’s compliance
with the regulations in this part.

(b) Definitions. For purposes of this
subpart:

(1) Complaint means an allegation of
noncompliance with regulations of this
part made in the form described in
§135.76(d).

(2) Complainant means the party
which files a complaint with the As-
sistant Secretary alleging that a re-
cipient or contractor has failed or re-
fused to comply with the regulations in
this part.

(3) Noncompliance with section 3 means
failure by a recipient or contractor to
comply with the requirements of this
part.

(4) Respondent means the recipient or
contractor against which a complaint
of noncompliance has been filed. The
term ‘‘recipient’ shall have the mean-
ing set forth in §135.7, which includes
PHA and THA.

§135.72 Cooperation in achieving com-
pliance.

(a) The Assistant Secretary recog-
nizes that the success of ensuring that
section 3 residents and section 3 busi-
ness concerns have the opportunity to
apply for jobs and to bid for contracts
generated by covered HUD financial as-
sistance depends upon the cooperation
and assistance of HUD recipients and
their contractors and subcontractors.
All recipients shall cooperate fully and
promptly with the Assistant Secretary
in section 3 compliance reviews, in in-
vestigations of allegations of non-
compliance made under §135.76, and
with the distribution and collection of
data and information that the Assist-
ant Secretary may require in connec-
tion with achieving the economic ob-
jectives of section 3.

(b) The recipient shall refrain from
entering into a contract with any con-
tractor after notification to the recipi-
ent by HUD that the contractor has
been found in violation of the regula-
tions in this part. The provisions of 2
CFR part 2424 apply to the employ-
ment, engagement of services, award-
ing of contracts, or funding of any con-
tractors or subcontractors during any
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period of debarment, suspension, or
otherwise ineligible status.

[69 FR 33880, June 30, 1994, as amended at 72
FR 73493, Dec. 27, 2007]

§135.74 Section 3 compliance review

procedures.
(a) Compliance reviews by Assistant
Secretary. The Assistant Secretary

shall periodically conduct section 3
compliance reviews of selected recipi-
ents and contractors to determine
whether these recipients are in compli-
ance with the regulations in this part.

(b) Form of compliance review. A sec-
tion 3 compliance review shall consist
of a comprehensive analysis and eval-
uation of the recipient’s or contrac-
tor’s compliance with the requirements
and obligations imposed by the regula-
tions of this part, including an analysis
of the extent to which section 3 resi-
dents have been hired and section 3
business concerns have been awarded
contracts as a result of the methods
undertaken by the recipient to achieve
the employment, contracting and other
economic objectives of section 3.

(c) Where compliance review reveals
noncompliance with section 3 by recipient
or contractor. Where the section 3 com-
pliance review reveals that a recipient
or contractor has not complied with
section 3, the Assistant Secretary shall
notify the recipient or contractor of its
specific deficiencies in compliance with
the regulations of this part, and shall
advise the recipient or contractor of
the means by which these deficiencies
may be corrected. HUD shall conduct a
follow-up review with the recipient or
contractor to ensure that action is
being taken to correct the deficiencies.

(d) Continuing noncompliance by recipi-
ent or contractor. A continuing failure
or refusal by the recipient or con-
tractor to comply with the regulations
in this part may result in the applica-
tion of sanctions specified in the con-
tract through which HUD assistance is
provided, or the application of sanc-
tions specified in the regulations gov-
erning the HUD program under which
HUD financial assistance is provided.
HUD will notify the recipient of any
continuing failure or refusal by the
contractor to comply with the regula-
tions in this part for possible action
under any procurement contract be-

§135.76

tween the recipient and the contractor.
Where appropriate, debarment, suspen-
sion, and limited denial of participa-
tion may be applied to the recipient or
the contractor, pursuant to HUD’s reg-
ulations at 2 CFR part 2424.

(e) Conducting compliance review before
the award of assistance. Section 3 com-
pliance reviews may be conducted be-
fore the award of contracts, and espe-
cially where the Assistant Secretary
has reasonable grounds to believe that
the recipient or contractor will be un-
able or unwilling to comply with the
regulations in this part.

(f) Comnsideration of complaints during
compliance review. Complaints alleging
noncompliance with section 3, as pro-
vided in §135.76, may also be considered
during any compliance review con-
ducted to determine the recipient’s
conformance with regulations in this
part.

[69 FR 33880, June 30, 1994, as amended at 72
FR 73493, Dec. 27, 2007]

§135.76 Filing and processing com-
plaints.

(a) Who may file a complaint. The fol-
lowing individuals and business con-
cerns may, personally or through an
authorized representative, file with the
Assistant Secretary a complaint alleg-
ing noncompliance with section 3:

(1) Any section 3 resident on behalf of
himself or herself, or as a representa-
tive of persons similarly situated,
seeking employment, training or other
economic opportunities generated from
the expenditure of section 3 covered as-
sistance with a recipient or contractor,
or by a representative who is not a sec-
tion 3 resident but who represents one
or more section 3 residents;

(2) Any section 3 business concern on
behalf of itself, or as a representative
of other section 3 business concerns
similarly situated, seeking contract
opportunities generated from the ex-
penditure of section 3 covered assist-
ance from a recipient or contractor, or
by an individual representative of sec-
tion 3 business concerns.

(b) Where to file a complaint. A com-
plaint must be filed with the Assistant
Secretary for Fair Housing and Equal
Opportunity, Department of Housing
and Urban Development, Washington,
DC, 20410.
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(c) Time of filing. (1) A complaint
must be received not later than 180
days from the date of the action or
omission upon which the complaint is
based, unless the time for filing is ex-
tended by the Assistant Secretary for
good cause shown.

(2) Where a complaint alleges non-
compliance with section 3 and the reg-
ulations of this part that is continuing,
as manifested in a number of incidents
of noncompliance, the complaint will
be timely if filed within 180 days of the
last alleged occurrence of noncompli-
ance.

(3) Where a complaint contains in-
complete information, the Assistant
Secretary shall request the needed in-
formation from the complainant. In
the event this information is not fur-
nished to the Assistant Secretary with-
in sixty (60) days of the date of the re-
quest, the complaint may be closed.

(d) Contents of complaint—(1) Written
complaints. Each complaint must be in
writing, signed by the complainant,
and include:

(i) The complainant’s name and ad-
dress;

(ii) The name and address of the re-
spondent;

(iii) A description of the acts or omis-
sions by the respondent that is suffi-
cient to inform the Assistant Secretary
of the nature and date of the alleged
noncompliance.

(iv) A complainant may provide in-
formation to be contained in a com-
plaint by telephone to HUD or any
HUD Field Office, and HUD will reduce
the information provided by telephone
to writing on the prescribed complaint
form and send the form to the com-
plainant for signature.

(2) Amendment of complaint. Com-
plaints may be reasonably and fairly
amended at any time. Such amend-
ments may include, but are not limited
to, amendments to cure, technical de-
fects or omissions, including failure to
sign or affirm a complaint, to clarify
or amplify the allegations in a com-
plaint, or to join additional or sub-
stitute respondents. Except for the pur-
poses of notifying respondents, amend-
ed complaints will be considered as
having been made as of the original fil-
ing date.
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(e) Resolution of complaint by recipient.
(1) Within ten (10) days of timely filing
of a complaint that contains complete
information (in accordance with para-
graphs (¢) and (d) of this section), the
Assistant Secretary shall determine
whether the complainant alleges an ac-
tion or omission by a recipient or the
recipient’s contractor that if proven
qualifies as noncompliance with sec-
tion 3. If a determination is made that
there is an allegation of noncompliance
with section 3, the complaint shall be
sent to the recipient for resolution.

(2) If the recipient believes that the
complaint lacks merit, the recipient
must notify the Assistant Secretary in
writing of this recommendation with
supporting reasons, within 30 days of
the date of receipt of the complaint.
The determination that a complaint
lacks merit is reserved to the Assistant
Secretary.

(3) If the recipient determines that
there is merit to the complaint, the re-
cipient will have sixty (60) days from
the date of receipt of the complaint to
resolve the matter with the complain-
ant. At the expiration of the 60-day pe-
riod, the recipient must notify the As-
sistant Secretary in writing whether a
resolution of the complaint has been
reached. If resolution has been reached,
the notification must be signed by both
the recipient and the complainant, and
must summarize the terms of the reso-
lution reached between the two parties.

(4) Any request for an extension of
the 60-day period by the recipient must
be submitted in writing to the Assist-
ant Secretary, and must include a
statement explaining the need for the
extension.

(5) If the recipient is unable to re-
solve the complaint within the 60-day
period (or more if extended by the As-
sistant Secretary), the complaint shall
be referred to the Assistant Secretary
for handling.

(f) Informal resolution of complaint by
Assistant Secretary—(1) Dismissal of com-
plaint. Upon receipt of the recipient’s
written recommendation that there is
no merit to the complaint, or upon fail-
ure of the recipient and complainant to
reach resolution, the Assistant Sec-
retary shall review the complaint to
determine whether it presents a valid
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allegation of noncompliance with sec-
tion 3. The Assistant Secretary may
conduct further investigation if
deemed necessary. Where the com-
plaint fails to present a valid allega-
tion of noncompliance with section 3,
the Assistant Secretary will dismiss
the complaint without further action.
The Assistant Secretary shall notify
the complainant of the dismissal of the
complaint and the reasons for the dis-
missal.

(2) Informal resolution. Where the alle-
gations in a complaint on their face, or
as amplified by the statements of the
complainant, present a valid allegation
of noncompliance with section 3, the
Assistant Secretary will attempt,
through informal methods, to obtain a
voluntary and just resolution of the
complaint. Where attempts to resolve
the complaint informally fail, the As-
sistant Secretary will impose a resolu-
tion on the recipient and complainant.
Any resolution imposed by the Assist-
ant Secretary will be in accordance
with requirements and procedures con-
cerning the imposition of sanctions or
resolutions as set forth in the regula-
tions governing the HUD program
under which the section 3 covered as-
sistance was provided.

(3) Effective date of informal resolution.
The imposed resolution will become ef-
fective and binding at the expiration of
15 days following notification to recipi-
ent and complainant by certified mail
of the imposed resolution, unless either
party appeals the resolution before the
expiration of the 15 days. Any appeal
shall be in writing to the Secretary and
shall include the basis for the appeal.

(g) Sanctions. Sanctions that may be
imposed on recipients that fail to com-
ply with the regulations of this part in-
clude debarment, suspension and lim-
ited denial of participation in HUD pro-
grams.

(h) Investigation of complaint. The As-
sistant Secretary reserves the right to
investigate a complaint directly when,
in the Assistant Secretary’s discretion,
the investigation would further the
purposes of section 3 and this part.

(i) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any person or
business because the person or business

§135.92

has made a complaint, testified, as-
sisted or participated in any manner in
an investigation, proceeding, or hear-
ing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing or judicial proceeding
arising thereunder.

(j) Judicial relief. Nothing in this sub-
part D precludes a section 3 resident or
section 3 business concerning from ex-
ercising the right, which may other-
wise be available, to seek redress di-
rectly through judicial procedures.

(Approved by the Office of Management and
Budget under control number 2529-0043)

Subpart E—Reporting and
Recordkeeping

§135.90 Reporting.

Each recipient which receives di-
rectly from HUD financial assistance
that is subject to the requirements of
this part shall submit to the Assistant
Secretary an annual report in such
form and with such information as the
Assistant Secretary may request, for
the purpose of determining the effec-
tiveness of section 3. Where the pro-
gram providing the section 3 covered
assistance requires submission of an
annual performance report, the section
3 report will be submitted with that
annual performance report. If the pro-
gram providing the section 3 covered
assistance does not require an annual
performance report, the section 3 re-
port is to be submitted by January 10
of each year or within 10 days of
project completion, whichever is ear-
lier. All reports submitted to HUD in
accordance with the requirements of
this part will be made available to the
public.

(Approved by the Office of Management and
Budget under control number 2529-0043)

§135.92 Recordkeeping and access to
records.

HUD shall have access to all records,
reports, and other documents or items
of the recipient that are maintained to
demonstrate compliance with the re-
quirements of this part, or that are
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maintained in accordance with the reg-
ulations governing the specific HUD
program under which section 3 covered
assistance is provided or otherwise
made available to the recipient or con-
tractor.

APPENDIX TO PART 135

1. Examples of Efforts To Offer Training and
Employment Opportunities to Section 3 Resi-
dents

(1) Entering into ‘‘first source” hiring
agreements with organizations representing
Section 3 residents.

(2) Sponsoring a HUD-certified ‘‘Step-Up”’
employment and training program for sec-
tion 3 residents.

(3) Establishing training programs, which
are consistent with the requirements of the
Department of Labor, for public and Indian
housing residents and other section 3 resi-
dents in the building trades.

(4) Advertising the training and employ-
ment positions by distributing flyers (which
identify the positions to be filled, the quali-
fications required, and where to obtain addi-
tional information about the application
process) to every occupied dwelling unit in
the housing development or developments
where category 1 or category 2 persons (as
these terms are defined in §135.34) reside.

(5) Advertising the training and employ-
ment positions by posting flyers (which iden-
tify the positions to be filled, the qualifica-
tions required, and where to obtain addi-
tional information about the application
process) in the common areas or other
prominent areas of the housing development
or developments. For HAs, post such adver-
tising in the housing development or devel-
opments where category 1 or category 2 per-
sons reside; for all other recipients, post
such advertising in the housing development
or developments and transitional housing in
the neighborhood or service area of the sec-
tion 3 covered project.

(6) Contacting resident councils, resident
management corporations, or other resident
organizations, where they exist, in the hous-
ing development or developments where cat-
egory 1 or category 2 persons reside, and
community organizations in HUD-assisted
neighborhoods, to request the assistance of
these organizations in notifying residents of
the training and employment positions to be
filled.

(7) Sponsoring (scheduling, advertising, fi-
nancing or providing in-kind services) a job
informational meeting to be conducted by an
HA or contractor representative or rep-
resentatives at a location in the housing de-
velopment or developments where category 1
or category 2 persons reside or in the neigh-
borhood or service area of the section 3 cov-
ered project.
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(8) Arranging assistance in conducting job
interviews and completing job applications
for residents of the housing development or
developments where category 1 or category 2
persons reside and in the neighborhood or
service area in which a section 3 project is
located.

(9) Arranging for a location in the housing
development or developments where cat-
egory 1 persons reside, or the neighborhood
or service area of the project, where job ap-
plications may be delivered to and collected
by a recipient or contractor representative
or representatives.

(10) Conducting job interviews at the hous-
ing development or developments where cat-
egory 1 or category 2 persons reside, or at a
location within the neighborhood or service
area of the section 3 covered project.

(11) Contacting agencies administering
HUD Youthbuild programs, and requesting
their assistance in recruiting HUD
Youthbuild program participants for the
HA’s or contractor’s training and employ-
ment positions.

(12) Consulting with State and local agen-
cies administering training programs funded
through JTPA or JOBS, probation and parole
agencies, unemployment compensation pro-
grams, community organizations and other
officials or organizations to assist with re-
cruiting Section 3 residents for the HA’s or
contractor’s training and employment posi-
tions.

(13) Advertising the jobs to be filled
through the local media, such as community
television networks, newspapers of general
circulation, and radio advertising.

(14) Employing a job coordinator, or con-
tracting with a business concern that is li-
censed in the field of job placement (pref-
erably one of the section 3 business concerns
identified in part 135), that will undertake,
on behalf of the HA, other recipient or con-
tractor, the efforts to match eligible and
qualified section 3 residents with the train-
ing and employment positions that the HA
or contractor intends to fill.

(156) For an HA, employing section 3 resi-
dents directly on either a permanent or a
temporary basis to perform work generated
by section 3 assistance. (This type of employ-
ment is referred to as ‘“‘force account labor”
in HUD’s Indian housing regulations. See 24
CFR 905.102, and §905.201(a)(6).)

(16) Where there are more qualified section
3 residents than there are positions to be
filled, maintaining a file of eligible qualified
section 3 residents for future employment
positions.

(17) Undertaking job counseling, education
and related programs in association with
local educational institutions.

(18) Undertaking such continued job train-
ing efforts as may be necessary to ensure the
continued employment of section 3 residents
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previously hired for employment opportuni-
ties.

(19) After selection of bidders but prior to
execution of contracts, incorporating into
the contract a negotiated provision for a spe-
cific number of public housing or other sec-
tion 3 residents to be trained or employed on
the section 3 covered assistance.

(20) Coordinating plans and implementa-
tion of economic development (e.g., job
training and preparation, business develop-
ment assistance for residents) with the plan-
ning for housing and community develop-
ment.

11. Examples of Efforts To Award Contracts to
Section 3 Business Concerns

(1) Utilizing procurement procedures for
section 3 business concerns similar to those
provided in 24 CFR part 905 for business con-
cerns owned by Native Americans (see sec-
tion III of this Appendix).

(2) In determining the responsibility of po-
tential contractors, consider their record of
section 3 compliance as evidenced by past ac-
tions and their current plans for the pending
contract.

(3) Contacting business assistance agen-
cies, minority contractors associations and
community organizations to inform them of
contracting opportunities and requesting
their assistance in identifying section 3 busi-
nesses which may solicit bids or proposals
for contracts for work in connection with
section 3 covered assistance.

(4) Advertising contracting opportunities
by posting notices, which provide general in-
formation about the work to be contracted
and where to obtain additional information,
in the common areas or other prominent
areas of the housing development or develop-
ments owned and managed by the HA.

(5) For HAs, contacting resident councils,
resident management corporations, or other
resident organizations, where they exist, and
requesting their assistance in identifying
category 1 and category 2 business concerns.

(6) Providing written notice to all known
section 3 business concerns of the con-
tracting opportunities. This notice should be
in sufficient time to allow the section 3 busi-
ness concerns to respond to the bid invita-
tions or request for proposals.

(7) Following up with section 3 business
concerns that have expressed interest in the
contracting opportunities by contacting
them to provide additional information on
the contracting opportunities.

(8) Coordinating pre-bid meetings at which
section 3 business concerns could be in-
formed of upcoming contracting and subcon-
tracting opportunities.

(9) Carrying out workshops on contracting
procedures and specific contract opportuni-
ties in a timely manner so that section 3
business concerns can take advantage of up-
coming contracting opportunities, with such
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information being made available in lan-
guages other than English where appro-
priate.

(10) Advising section 3 business concerns as
to where they may seek assistance to over-
come limitations such as inability to obtain
bonding, lines of credit, financing, or insur-
ance.

(11) Arranging solicitations, times for the
presentation of bids, quantities, specifica-
tions, and delivery schedules in ways to fa-
cilitate the participation of section 3 busi-
ness concerns.

(12) Where appropriate, breaking out con-
tract work items into economically feasible
units to facilitate participation by section 3
business concerns.

(13) Contacting agencies administering
HUD Youthbuild programs, and notifying
these agencies of the contracting opportuni-
ties.

(14) Advertising the contracting opportuni-
ties through trade association papers and
newsletters, and through the local media,
such as community television networks,
newspapers of general circulation, and radio
advertising.

(15) Developing a list of eligible section 3
business concerns.

(16) For HAs, participating in the ‘‘Con-
tracting with Resident-Owned Businesses’
program provided under 24 CFR part 963.

(17) Establishing or sponsoring programs
designed to assist residents of public or In-
dian housing in the creation and develop-
ment of resident-owned businesses.

(18) Establishing numerical goals (number
of awards and dollar amount of contracts)
for award of contracts to section 3 business
concerns.

(19) Supporting businesses which provide
economic opportunities to low income per-
sons by linking them to the support services
available through the Small Business Ad-
ministration (SBA), the Department of Com-
merce and comparable agencies at the State
and local levels.

(20) Encouraging financial institutions, in
carrying out their responsibilities under the
Community Reinvestment Act, to provide no
or low interest loans for providing working
capital and other financial business needs.

(21) Actively supporting joint ventures
with section 3 business concerns.

(22) Actively supporting the development
or maintenance of business incubators which
assist Section 3 business concerns.

111. Examples of Procurement Procedures That
Provide for Preference for Section 3 Business
Concerns

This Section III provides specific proce-
dures that may be followed by recipients and
contractors (collectively, referred to as the
‘‘contracting party’’) for implementing the
section 3 contracting preference for each of
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the competitive procurement methods au-
thorized in 24 CFR 85.36(d).

(1) Small Purchase Procedures. For section 3
covered contracts aggregating no more than
$25,000, the methods set forth in this para-
graph (1) or the more formal procedures set
forth in paragraphs (2) and (3) of this Section
III may be utilized.

(i) Solicitation. (A) Quotations may be solic-
ited by telephone, letter or other informal
procedure provided that the manner of solici-
tation provides for participation by a reason-
able number of competitive sources. At the
time of solicitation, the parties must be in-
formed of:

—the section 3 covered contract to be award-
ed with sufficient specificity;

—the time within which quotations must be
submitted; and

—the information that must be submitted
with each quotation.

(B) If the method described in paragraph
(i)(A) is utilized, there must be an attempt
to obtain quotations from a minimum of
three qualified sources in order to promote
competition. Fewer than three quotations
are acceptable when the contracting party
has attempted, but has been unable, to ob-
tain a sufficient number of competitive
quotations. In unusual circumstances, the
contracting party may accept the sole
quotation received in response to a solicita-
tion provided the price is reasonable. In all
cases, the contracting party shall document
the circumstances when it has been unable
to obtain at least three quotations.

(ii) Award. (A) Where the section 3 covered
contract is to be awarded based upon the
lowest price, the contract shall be awarded
to the qualified section 3 business concern
with the lowest responsive quotation, if it is
reasonable and no more than 10 percent high-
er than the quotation of the lowest respon-
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sive quotation from any qualified source. If
no responsive quotation by a qualified sec-
tion 3 business concern is within 10 percent
of the lowest responsive quotation from any
qualified source, the award shall be made to
the source with the lowest quotation.

(B) Where the section 3 covered contract is
to be awarded based on factors other than
price, a request for quotations shall be issued
by developing the particulars of the solicita-
tion, including a rating system for the as-
signment of points to evaluate the merits of
each quotation. The solicitation shall iden-
tify all factors to be considered, including
price or cost. The rating system shall pro-
vide for a range of 15 to 25 percent of the
total number of available rating points to be
set aside for the provision of preference for
section 3 business concerns. The purchase
order shall be awarded to the responsible
firm whose quotation is the most advan-
tageous, considering price and all other fac-
tors specified in the rating system.

(2) Procurement by sealed bids (Invitations for
Bids). Preference in the award of section 3
covered contracts that are awarded under a
sealed bid (IFB) process may be provided as
follows:

(i) Bids shall be solicited from all busi-
nesses (section 3 business concerns, and non-
section 3 business concerns). An award shall
be made to the qualified section 3 business
concern with the highest priority ranking
and with the lowest responsive bid if that
bid—

(A) is within the maximum total contract
price established in the contracting party’s
budget for the specific project for which bids
are being taken, and

(B) is not more than ‘X’ higher than the
total bid price of the lowest responsive bid
from any responsible bidder. X’ is deter-
mined as follows:

x=lesser of:

When the lowest responsive bid is less than $100,000

When the lowest responsive bid is:
At least $100,000, but less than $200,000 ...
At least $200,000, but less than $300,000
At least $300,000, but less than $400,000
At least $400,000, but less than $500,000
At least $500,000, but less than $1 million ..
At least $1 million, but less than $2 million ..
At least $2 million, but less than $4 million ..
At least $4 million, but less than $7 million ..
$7 million or more . .

10% of that bid or $9,000.

9% of that bid, or $16,000.

8% of that bid, or $21,000.

7% of that bid, or $24,000.

6% of that bid, or $25,000.

5% of that bid, or $40,000.

4% of that bid, or $60,000.

3% of that bid, or $80,000.

2% of that bid, or $105,000.

12% of the lowest responsive bid, with no dollar limit.

(ii) If no responsive bid by a section 3 busi-
ness concern meets the requirements of para-
graph (2)(i) of this section, the contract shall
be awarded to a responsible bidder with the
lowest responsive bid.

(3) Procurement under the competitive pro-
posals method of procurement (Request for Pro-
posals (RFP)). (i) For contracts and sub-

contracts awarded under the competitive
proposals method of procurement (24 CFR
85.36(d)(3)), a Request for Proposals (RFP)
shall identify all evaluation factors (and
their relative importance) to be used to rate
proposals.
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(ii) One of the evaluation factors shall ad-
dress both the preference for section 3 busi-
ness concerns and the acceptability of the
strategy for meeting the greatest extent fea-
sible requirement (section 3 strategy), as dis-
closed in proposals submitted by all business
concerns (section 3 and non-section 3 busi-
ness concerns). This factor shall provide for
a range of 15 to 25 percent of the total num-
ber of available points to be set aside for the
evaluation of these two components.

(iii) The component of this evaluation fac-
tor designed to address the preference for
section 3 business concerns must establish a
preference for these business concerns in the
order of priority ranking as described in 24
CFR 135.36.

(iv) With respect to the second component
(the acceptability of the section 3 strategy),
the RFP shall require the disclosure of the
contractor’s section 3 strategy to comply
with the section 3 training and employment
preference, or contracting preference, or
both, if applicable. A determination of the
contractor’s responsibility will include the
submission of an acceptable section 3 strat-
egy. The contract award shall be made to the
responsible firm (either section 3 or non-sec-
tion 3 business concern) whose proposal is
determined most advantageous, considering
price and all other factors specified in the
RFP.

PART 146—NONDISCRIMINATION
ON THE BASIS OF AGE IN HUD
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL
ASSISTANCE

Subpart A—General

Sec.

146.1 Purpose of the Age Discrimination Act
of 1975.

146.3 Purpose of HUD’s age discrimination
regulation.

146.5 Applicability of part.

146.7 Definitions.

Subpart B—Standards for Determining Age
Discrimination

146.11 Scope of subpart.
146.13 Rules against age discrimination.

Subpart C—Duties of HUD Recipients

146.21 General responsibilities.

146.23 Notice of subrecipients.

146.25 Assurance of compliance and recipi-
ent assessment of age distinctions.

146.27 Information requirements.

§146.7

Subpart D—Investigation, Settlement, and
Enforcement Procedures

146.31 Compliance reviews.

146.33 Complaints.

146.35 Mediation.

146.37 Investigation.

146.39 Enforcement procedures.

146.41 Prohibition against intimidation or
retaliation.

146.43 Hearings, decisions, post-termination
proceedings.

146.45 Exhaustion of administrative rem-
edies.

146.47 Remedial and affirmative action by
recipients.

146.49 Alternate funds disbursal procedure.
AUTHORITY: 42 U.S.C. 3535(d) and 6103.

SOURCE: 51 FR 45266, Dec. 17, 1986, unless
otherwise noted.

Subpart A—General

§146.1 Purpose of the Age Discrimina-
tion Act of 1975.

The Age Discrimination Act of 1975
(the Act) prohibits discrimination on
the basis of age in programs or activi-
ties receiving Federal financial assist-
ance. The Act, however, permits feder-
ally assisted programs and activities
and recipients of Federal funds to con-
tinue to use certain age distinctions
and factors other than age which meet
the requirements of the Act and this
part.

§146.3 Purpose of HUD’s age discrimi-
nation regulation.

The purpose of this part is to state
HUD’s policies and procedures under
the Age Discrimination Act of 1975,
consistent with the government-wide
age discrimination regulation con-
tained at 45 CFR part 90.

§146.5 Applicability of part.

This part applies to each program or
activity that receives Federal financial
assistance provided by HUD.

§146.7 Definitions.

The terms HUD and Secretary are de-
fined in 24 CFR part 5.

Act means the Age Discrimination
Act of 1975, 42 U.S.C. 6101-07.

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration or the use of any policy,
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TO THE CONSTRUCTION Office of Housing
CONTRACT

Public Reporting Burden for this collection of information is estimated to average 0.2 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing
the collection of information. Response to this request for information is required in order to receive the benefits to be derived. This
agency may not collect this information, and you are not required to complete this form unless it displays a currently valid OMB
control number. While no assurance of confidentiality is pledged to respondents, HUD generally discloses this data only in
response to a Freedom of Information Act request.

Warning: Federal law provides that anyone who knowingly or willfully submits (or causes to submit) a document containing any
false, fictitious, misleading, or fraudulent statement/certification or entry may be criminally prosecuted and may incur civil
administrative liability. Penalties upon conviction can include a fine and imprisonment, as provided pursuant to applicable law, which
includes, but is not limited to, 18 U.S.C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802, 24 C.F.R. Parts 25, 28 and 30, and 2 C.F.R. Parts
180 and 2424.

Article 1: Labor Standards

A. Applicability. The Project or program to which the construction work
covered by this Contract pertains is being assisted or insured by the United States of
America, and the following Federal Labor Standards Provisions are included in this
Contract or related instrument pursuant to the provisions applicable to such Federal
assistance or insurance. Any statute or regulation contained herein shall also include
any subsequent amendment or successor statute or regulation. The terms of this
Supplementary Conditions to the Construction Contract (HUD-92554M) takes
precedence over all provisions of the “General Conditions of the Contract for
Construction” (AIA Document A201) inconsistent with said Supplementary Conditions.

B. Minimum Wages. Pursuant to Section 212 of the National Housing Act, as
amended, 12 U.S.C. 1715c, the minimum wage provisions contained in this paragraph
B do not apply to those projects with Security Instruments insured under Section
221(h)(1) designed for less than 9 families and they do not apply to those projects with
Security Instruments insured under either Section 220 or 233 designed for less than 12
families.

1. (i) All laborers and mechanics employed or working upon the site of the work
(or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the
construction or development of the Project) shall be paid unconditionally and not less
often than once a week, and without subsequent deduction or rebate on any account
(except such payroll deductions as are permitted by regulations issued by the Secretary
of Labor under the Copeland Act (29 CFR Part 3)), the full amount of wages and bona
fide fringe benefits (or cash equivalents thereof) due at time of payment computed at
rates not less than those contained in the wage determination of the Secretary of Labor
which is attached hereto and made a part hereof, regardless of any contractual
relationship which may be alleged to exist between the Contractor and such laborers
and mechanics. Contributions made or costs reasonably anticipated for bona fide fringe
benefits under Section 1 (b)(2) of the Davis-Bacon Act (40 U.S.C. 3141(2)(B)(ii)) on
behalf of laborers or mechanics are considered wages paid to such laborers or
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mechanics, subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular contributions
made or costs incurred for more than a weekly period (but not less often than quarterly)
under plans, funds, or programs, which cover the particular weekly period, are deemed
to be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill,
except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in
more than one classification may be compensated at the rate specified for each
classification for the time actually worked therein: Provided, that the employer's payroll
records accurately set forth the time spent in each classification in which work is
performed. The wage determination (including any additional classification and wage
rates conformed under 29 CFR 5.5(a)(1)(ii)) and the Davis-Bacon poster (WH-1321)
shall be posted at all times by the Contractor and its subcontractors at the site of the
work in a prominent and accessible place where it can be easily seen by the workers.

(i) (@) Any class of laborers or mechanics that is not listed in the wage
determination and that is to be employed under this Contract shall be classified in
conformance with the wage determination. HUD shall approve an additional
classification and wage rate and fringe benefits only when the following criteria
have been met:

(1) The work to be performed by the classification requested is not performed by
a classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(b) If the Contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and HUD or its designee agree on the
classification and wage rate (including the amount designated for fringe benefits where
appropriate), a report of the action taken shall be sent by HUD or its designee to the
Administrator of the Wage and Hour Division, U.S. Department of Labor, Washington,
D.C. 20210 (“Administrator”’). The Administrator, or an authorized representative,
shall approve, modify, or disapprove every additional classification action within thirty
(30) days of receipt and so advise HUD or its designee or shall notify HUD or its
designee within the thirty (30) day period that additional time is necessary.

(c) Inthe event the Contractor, the laborers or mechanics to be employed in the
classification or their representatives and HUD or its designee do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), HUD or its designee shall refer the questions, including
the views of all interested parties and the recommendation of HUD or its designee, to
the Administrator for determination. The Administrator, or an authorized representative,
shall issue a determination within thirty (30) days of receipt and so advise HUD or its
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designee or shall notify HUD or its designee within the thirty (30) day period that
additional time is necessary.

(d) The wage rate (including fringe benefits where appropriate) determined
pursuant to subparagraphs B.1.(ii)(b) or (c) of this Article, shall be paid to all workers
performing work in the classification under this Contract from the first day on which work
is performed in the classification.

(i) Whenever the minimum wage rate prescribed in the Contract for a class of
laborers or mechanics includes a fringe benefit that is not expressed as an hourly rate,
the Contractor shall either pay the benefit as stated in the wage determination or shall
pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the Contractor does not make payments to a trustee or other third person,
the Contractor may consider as part of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated in providing bona fide fringe benefits under
a plan or program, Provided, That the Secretary of Labor has found, upon the written
request of the Contractor, that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the Contractor to set aside in a separate
account assets for the meeting of obligations under the plan or program.

2. Withholding. HUD or its designee shall upon its own action or upon written
request of an authorized representative of the Department of Labor withhold or cause to
be withheld from the Contractor under this Contract or any other Federal contract with
the same prime contractor, or any other Federally-assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the same prime contractor, so
much of the accrued payments or advances as may be considered necessary to pay
laborers and mechanics, including apprentices, trainees and helpers, employed by the
Contractor or any subcontractor the full amount of wages required by the Contract. In
the event of failure to pay any laborer or mechanic, including any apprentice, trainee or
helper, employed or working on the site of the work (or under the United States Housing
Act of 1937 or under the Housing Act of 1949 in the construction or development of the
Project), all or part of the wages required by the Contract, HUD or its designee may,
after written notice to the Contractor, sponsor, applicant, or Owner, take such action as
may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds until such violations have ceased. HUD or its designee may, after
written notice to the Contractor, disburse such amounts withheld for and on account of
the Contractor or subcontractor to the respective employees to whom they are due.

3. Payrolls, records, and certifications.

(i) Payrolls and basic records relating thereto shall be maintained by the
Contractor during the course of the work and preserved for a period of three years
thereafter for all laborers and mechanics working at the site of the work (or under the
United States Housing Act of 1937, or under the Housing Act of 1949, in the
construction or development of the Project). Such records shall contain the name,
address, and social security number of each such worker, his or her correct
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classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types
described in Section 1 (b)(2)(B) of the Davis-Bacon Act (40 U.S.C. 3141(2)(B)(ii))), daily
and weekly number of hours worked, deductions made and actual wages paid.
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages
of any laborer or mechanic include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in Section 1 (b)(2)(B) of the Davis-
Bacon Act (40 U.S.C. 3141(2)(B)(ii)), the Contractor shall maintain records which show
that the commitment to provide such benefits is enforceable, that the plan or program is
financially responsible, and that the plan or program has been communicated in writing
to the laborers or mechanics affected, and records which show the costs anticipated or
the actual cost incurred in providing such benefits. Contractors employing apprentices
or trainees under approved programs shall maintain written evidence of the registration
of apprenticeship programs and certification of trainee programs, the registration of the
apprentices and trainees, and the ratios and wage rates prescribed in the applicable
programs.

(ii)(@) The Contractor shall submit weekly for each week in which any contract
work is performed a copy of all payrolls to HUD or its designee if the agency is a party
to the Contract, but if the agency is not such a party, the Contractor shall submit the
payrolls to the applicant, sponsor, or Owner, as the case may be, for transmission to
HUD or its designee. The payrolls submitted shall set out accurately and completely all
of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full
social security numbers and home addresses shall not be included on weekly
transmittals. Instead the payrolls shall only need to include an individually
identifying number for each employee (e.g., the last four digits of the
employee’s social security number). The required weekly payroll information
may be submitted in any form desired, whether paper (Optional Form WH-
347 is available for this purpose from the Wage and Hour Division Web site
at http://www.dol.gov/whd/forms/wh347.pdf or its successor site), or electronically
pursuant to Program Obligations. The prime contractor is responsible for the
submission of copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security number and current
address of each covered worker, and shall provide them upon request to
HUD or its designee if the agency is a party to the Contract, but if the agency
is not such a party, the Contractor will submit the payrolls to the applicant
sponsor, or Owner, as the case may be, for transmission to HUD or its
designee, the Contractor, or the Wage and Hour Division of the Department
of Labor for purposes of an investigation or audit of compliance with
prevailing wage requirements. It is not a violation of this subparagraph for a
prime contractor to require a subcontractor to provide addresses and social
security numbers to the prime contractor for its own records, without weekly
submission to HUD or its designee.

(b) Each payroll submitted shall be accompanied by a "Statement of
Compliance," signed by the Contractor or subcontractor or his or her agent who pays or
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supervises the payment of the persons employed under the Contract and shall certify
the following:

(1) That the payroll for the payroll period contains the information required
to be provided under 29 CFR 5.5(a)(3)(ii), the appropriate information is
being maintained under 29 CFR 5.5(a)(3)(i), and that such information is
correct and complete.

(2) That each laborer or mechanic (including each helper, apprentice, and
trainee) employed on the Contract during the payroll period has been paid
the full weekly wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or indirectly from
the full wages earned, other than permissible deductions as set forth in

29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less than the
applicable wage rates and fringe benefits or cash equivalents for the
classification of work performed, as specified in the applicable wage
determination incorporated into the Contract.

(c) The weekly submission of a properly executed certification set forth on the
reverse side of Optional Form WH-347 shall satisfy the requirement for submission of
the "Statement of Compliance" required by subparagraph B.3.(ii)(b) of this Article.

(d) The falsification of any of the above certifications may subject the
Contractor or subcontractor to civil or criminal prosecution under Section 1001 of Title
18 and Sections 3801 et seq of Title 31 of the United States Code.

(iii) The Contractor or subcontractor shall make the records required under
subparagraph B.3.(i) of this Article available for inspection, copying, or transcription by
authorized representatives of HUD or its designee or the Department of Labor, and shall
permit such representatives to interview employees during working hours on the job. If
the Contractor or subcontractor fails to submit the required records or to make them
available, HUD or its designee may, after written notice to the Contractor, sponsor,
applicant, or Owner, take such action as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds. Furthermore, failure to submit the
required records upon request or to make such records available may be grounds for
debarment action pursuant to 29 CFR 5.12.

4. Apprentices and Trainees.

(i) Apprentices. Apprentices shall be permitted to work at less than the
predetermined rate for the work they performed when they are employed pursuant to
and individually registered in a bona fide apprenticeship program registered with the
U.S. Department of Labor, Employment and Training Administration, Office of
Apprenticeship, or with a State Apprenticeship Agency recognized by such Office, or if a
person is employed in his or her first ninety (90) days of probationary employment as an
apprentice in such an apprenticeship program, who is not individually registered in the
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program, but who has been certified by the Office of Apprenticeship, or a State
Apprenticeship Agency (where appropriate) to be eligible for probationary employment
as an apprentice. The allowable ratio of apprentices to journeymen on the job site in
any craft classification shall not be greater than the ratio permitted to the Contractor as
to the entire work force under the registered program. Any worker listed on a payroll at
an apprentice wage rate, who is not registered or otherwise employed as stated above,
shall be paid not less than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any apprentice performing work
on the job site in excess of the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where the Contractor is performing construction on a project in a
locality other than that in which its program is registered, the ratios and wage rates
(expressed in percentages of the journeyman's hourly rate) specified in the Contractor's
or subcontractor's registered program shall be observed. Every apprentice must be
paid at not less than the rate specified in the registered program for the apprentice's
level of progress, expressed as a percentage of the journeymen hourly rate specified in
the applicable wage determination. Apprentices shall be paid fringe benefits in
accordance with the provisions of the apprenticeship program. If the apprenticeship
program does not specify fringe benefits, apprentices must be paid the full amount of
fringe benefits listed on the wage determination for the applicable classification. If the
Administrator determines that a different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that determination. In the event
the Office of Apprenticeship, or a State Apprenticeship Agency recognized by such
Office, withdraws approval of an apprenticeship program, the Contractor shall no longer
be permitted to utilize apprentices at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.

(i) Trainees. Except as provided in 29 CFR 5.16, trainees shall not be permitted
to work at less than the predetermined rate for the work performed unless they are
employed pursuant to and individually registered in a program which has received prior
approval, evidenced by formal certification by the U.S. Department of Labor,
Employment and Training Administration. The ratio of trainees to journeymen on the
job site shall not be greater than permitted under the plan approved by the Employment
and Training Administration. Every trainee must be paid at not less than the rate
specified in the approved program for the trainee's level of progress, expressed as a
percentage of the journeyman's hourly rate specified in the applicable wage
determination. Trainees shall be paid fringe benefits in accordance with the provisions
of the trainee program. If the trainee program does not mention fringe benefits, trainees
shall be paid the full amount of fringe benefits listed on the wage determination unless
the Administrator of the Wage and Hour Division determines that there is an
apprenticeship program associated with the corresponding journeyman wage rate on
the wage determination which provides for less than full fringe benefits for apprentices.
Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration
shall be paid not less than the applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any trainee performing work on
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the job site in excess of the ratio permitted under the registered program shall be paid
not less than the applicable wage rate on the wage determination for the work actually
performed. In the event the Employment and Training Administration withdraws
approval of a training program, the Contractor shall no longer be permitted to utilize
trainees at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and
journeymen under 29 CFR Part 5 shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as amended, and 29 CFR Part 30.

5. Compliance with Copeland Act Requirements. The Contractor shall
comply with the requirements of 29 CFR Part 3, which are incorporated by reference in
this Contract.

6. Subcontracts. The Contractor or subcontractor shall insert in any
subcontracts the clauses set forth in subparagraphs 1 through 10 of this paragraph B
and such other clauses as HUD or its designee may by appropriate instructions require,
and a copy of the applicable prevailing wage determination, and also a clause requiring
the subcontractors to include these clauses in any lower tier subcontracts. The prime
contractor shall be responsible for the compliance by any subcontractor or lower tier
subcontractor with all Contract clauses referenced in this subparagraph.

7. Contract termination and debarment. A breach of the Contract clauses in
29 CFR 5.5 may be grounds for termination of the Contract, and for debarment as a
contractor or a subcontractor as provided in 29 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act Requirements. All rulings
and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1,
3, and 5 are herein incorporated by reference in this Contract.

9. Disputes concerning labor standards. Disputes arising out of the labor
standards provisions of this Contract shall not be subject to the general disputes clause
of this Contract. Such disputes shall be resolved in accordance with the procedures of
the Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the
meaning of this clause include disputes between the Contractor (or any of its
subcontractors) and HUD or its designee, the U.S. Department of Labor, or the
employees or their representatives.

10. Certification of Eligibility.

(i) By entering into this Contract, the Contractor certifies that neither it (nor he or
she) nor any person or firm who has an interest in the Contractor's firm is a person or
firm ineligible to be awarded Government contracts by virtue of Section 3(a) of the
Davis-Bacon Act (40 U.S.C. 3144(b)(2)) or 29 CFR 5.12(a)(1) or to be awarded HUD
contracts or participate in HUD programs pursuant to 24 CFR Part 24.
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(i) No part of this Contract shall be subcontracted to any person or firm ineligible
for award of a Government contract by virtue of Section 3(a) of the Davis-Bacon Act (40
U.S.C. 3144(b)(2)) or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate
in HUD programs pursuant to 24 CFR Part 24.

(iii) The penalty for making false statements is prescribed in the U.S. Criminal
Code, 18 U.S.C. 1001. Additionally, U.S. Criminal Code, Section 1010, Title 18, U.S.C.,
“Federal Housing Administration transactions”, provides in part: “Whoever, for the
purpose of . . . influencing in any way the action of such Department . . . makes, passes,
utters or publishes any statement, knowing the same to be false . . . shall be fined under
this title or imprisoned not more than two years, or both.”

C. Contract Work Hours and Safety Standards Act.

1. Applicability and Definitions. This paragraph C of Article 1 is applicable
only if a direct form of federal assistance is involved, such as Section 8, Section
202/811 Capital Advance, grants etc., and is applicable only where the prime contract is
in an amount greater than $100,000. As used in this paragraph C, the terms "laborers"
and "mechanics" include watchmen and guards.

2. Overtime requirements. No contractor or subcontractor contracting for any
part of the Contract work that may require or involve the employment of laborers or
mechanics shall require or permit any such laborer or mechanic in any workweek in
which he or she is employed on such work to work in excess of forty (40) hours in such
workweek unless such laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours worked in excess of forty
(40) hours in such workweek.

3. Violation; liability for unpaid wages; liquidated damages. In the event of
any violation of the immediately preceding subparagraph C.2, the Contractor and any
subcontractor responsible therefore shall be liable for the unpaid wages. In addition,
the Contractor and subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such District or to such
territory) for liquidated damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic, including watchmen and guards,
employed in violation of such subparagraph, in the sum of $10 for each calendar day on
which such individual was required or permitted to work in excess of the standard
workweek of forty (40) hours without payment of the overtime wages required by the
clause set forth in such subparagraph.

4. Withholding for unpaid wages and liquidated damages. HUD or its
designee shall, upon its own action or upon written request of an authorized
representative of the Department of Labor, withhold or cause to be withheld from any
moneys payable on account of work performed by the Contractor or subcontractor
under any such contract, or under any other Federal contract with the same prime
contractor, or under any other Federally-assisted contract subject to the Contract Work
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Hours and Safety Standards Act which is held by the same prime contractor such sums
as may be determined to be necessary to satisfy any liabilities of such Contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set
forth in subparagraph 3 of this paragraph C.

5. Subcontracts. The Contractor or subcontractor shall insert in any
subcontracts the clauses set forth in subparagraphs 1 through 5 of this paragraph C and
also a clause requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in such
subparagraphs 1 through 5.

D. Certification.

For projects with Security Instruments insured under the National Housing Act,
as amended, that are subject to paragraph B of this Article 1, the Contractor is required
to execute the Contractor's Prevailing Wage Certificate within HUD-92448 as a
condition precedent to insurance by HUD of the Loan, or an advance thereof, made or
to be made by the Lender in connection with the construction of the Project.

Article 2: Equal Employment Opportunity

A. Applicability. This Article 2 applies to any contract for construction work, or
modification thereof, as defined in the regulations of the Secretary of Labor at 41 CFR
Chapter 60, which is paid for in whole or in part with funds obtained from the Federal
Government or borrowed on the credit of the Federal Government pursuant to a grant,
contract, loan insurance, or guarantee, or undertaken pursuant to any Federal program
involving such grant, contract, loan, insurance, or guarantee.

B. The Contractor shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex, sexual orientation, gender identity,
disability, or national origin. The Contractor shall take affirmative action to ensure that
applicants are employed, and that employees are treated during employment without
regard to their race, color, religion, sex, sexual orientation, gender identity, disability or
national origin. Such action shall include, but not be limited to the following:
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of compensation; and selection for
training including apprenticeship. The Contractor agrees to post in conspicuous places
available to employees and applicants for employment notices to be provided setting
forth the provisions of this nondiscrimination clause.

C. The Contractor shall, in all solicitations or advertisements for employees
placed by or on behalf of the Contractor state that all qualified applicants shall receive
consideration for employment without regard to race, color, religion, sex, sexual
orientation, gender identity, disability, or national origin.

D. The Contractor shall send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding a
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notice to be provided advising the said labor union or workers representatives of the
Contractor's commitments hereunder, and shall post copies of the notice in conspicuous
places available to employees and applicants for employment.

E. The Contractor shall comply with all provisions of Executive Order 11246 of
September 24, 1965 and of the rules, regulations, and relevant orders of the Secretary
of Labor.

F. The Contractor shall furnish all information and reports required by Executive
Order 11246 of September 24, 1965, and by rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and shall permit access to its books, records,
and accounts by the Secretary of Labor for purposes of investigation to ascertain
compliance with such rules, regulations, and orders.

G. In the event of the Contractor's noncompliance with the nondiscrimination
clauses of this Contract or with any of the said rules, regulations, or orders, this
Contract may be canceled, terminated, or suspended in whole or in part and Contractor
may be declared ineligible for further government contracts or federally assisted
construction contracts in accordance with procedures authorized in Executive Order
11246 of September 24, 1965, and such other sanctions may be imposed and remedies
invoked as provided in Executive Order 11246 of September 24, 1965, or by rule,
regulations or order of the Secretary of Labor, or as otherwise provided by law.

H. The Contractor shall include the provisions of paragraphs A through H of this
Article 2 in every subcontract or purchase order unless exempted by rules, regulations,
or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order
11246 of September 24, 1965, so that such provisions shall be binding upon each
subcontractor or vendor. The Contractor shall take such action with respect to any
subcontract or purchase order as HUD or the Secretary of Labor may direct as a means
of enforcing such provisions, including sanctions for noncompliance. Provided, however,
that in the event the Contractor becomes involved in, or is threatened with, litigation with
a subcontractor or vendor as a result of such direction by HUD or the Secretary of
Labor, the Contractor may request the United States to enter into such litigation to
protect the interests of the United States.

Article 3: Equal Opportunity for Businesses and Lower Income Persons
Located Within the Project Area

A. This Article 3 is applicable to projects covered by Section 3, as defined in
24 CFR Part 135.

B. The work to be performed under this Contract is on a project assisted under a
program providing Federal financial assistance from HUD and is subject to the
requirements of Section 3 of the Housing and Urban Development Act of 1968, as
amended, 12 U.S.C. 1701u. Section 3 requires that to the greatest extent feasible
opportunities for training and employment be given to low and very-low income
residents of the unit of local government or the metropolitan area (or non-metropolitan
county) as determined by HUD in which the Project is located and contracts for work in
connection with the Project be awarded to business concerns which are located in, or
owned in substantial part by persons residing in the same metropolitan area (or non-
metropolitan county) as the Project.
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Article 4: Health and Safety

A. This Article 4 is applicable only where the prime contract is in an amount
greater than $100,000.

B. No laborer or mechanic shall be required to work in surroundings or under
working conditions which are unsanitary, hazardous, or dangerous to his or her health
and safety as determined under construction safety and health standards promulgated
by the Secretary of Labor by regulation.

C. The Contractor shall comply with all regulations issued by the Secretary of
Labor pursuant to 29 CFR Part 1926, and failure to comply may result in imposition of
sanctions pursuant to the Contract Work Hours and Safety Standards Act, 40 USC 3701
et seq.

D. The Contractor shall include the provisions of this Article 4 in every
subcontract so that such provisions shall be binding on each subcontractor. The
Contractor shall take such action with respect to any subcontract as HUD
or the Secretary of Labor shall direct as a means of enforcing such provisions.
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